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I 

I 

A In the District Court of the United States for the! District of 

Columbia 

No. 59007. In Equity 

Norman R. Hamilton, Receiver, District National Bank of 
Washington, D. C., a Corporation, plaintiff 

i 

vs. 

George H. Dern, Secretary of War, Arthur L. Flint, General 
Purchasing Officer, and Chief of Washington Office, The 
Panama Canal, Creed Fulton Cox, Chief of Bureau!of Insular 
Affairs, War Department, C. F. Brown, Disbursing Agent, Phil¬ 
ippine Revenue, Bureau of Insular Affairs, War Department, 
defendants 

i 

United States of America, 

District of Columbia , ss: 

Be it remembered. That in the District Court of the United States 
for the District of Columbia, at the City of Washington, m said Dis¬ 
trict, at the times hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled cause, to wit:— 

1 Amended bill of complaint 

Filed June 4, 1936 j 

In the Supreme Court of the District of Columbia 

i 

Holding an Equity Court 
Equity 59007 

Norman R. Hamilton, Receiver, District National Bank of 
Washington, D. C., a Corporation, plaintiff 

vs. 

George H. Dern, Secretary of War, et al, defendants 

I 

I 

The amended bill of complaint of the plaintiff filed with leave of 
Court first had and obtained, represents to this Honorable Court as 
follows: 

1. The plaintiff is a citizen of the United States, temporarily resid¬ 
ing in the District of Columbia, and brings this suit as the duly 
appointed and qualified Receiver of the District National Bank of 
Washington, D. C., a national banking association organized under 
the laws of the United States, formerly having its place 6f business 
and conducting its operations in the District of Columbia, and as more 
fully hereinafter shown. 

2. The defendant, George H. Dern, is a citizen of the Uhited States 
temporarily residing in the District of Columbia. Said defendant is 
Secretary of War of the United States and is sued as such ii> his official 
capacity incident to the performance of his duties with reference to 
the Canal Zone Territory on the Isthmus of Panama, and also incident 







2 WOODRING, SEC\. OF WAR VS. JUSTUS S. WARDELL, RECEIVER 


to the performance of his duties on behalf of the Government of the 
Philippine Islands, all as more fully hereinafter set forth. 

2 3. The defendant, Arthur L. Flint, is a citizen of the United 
States and a resident of the District of Columbia, and is sued 

in his official capacity as General Purchasing Officer and Chief of 
Washington Office, The Panama Canal, as more fully hereinafter 
shown. 

4. The defendant, Creed Fulton Cox, is a citizen of the United 
States and a resident of the District of Columbia, and is sued as 
Chief of the Bureau of Insular Affairs, War Department, as more 
fully hereinafter shown. 

5. The defendant, C. F. Brown, is a citizen of the United States 
and a resident of the District of Columbia, and is sued as Disbursing 
Agent, Philippine Revenue, Bureau of Insular Affairs, War Depart¬ 
ment, as is hereinafter shown. 

5 (a). The defendant. Henry Morgenthau, Jr., is a citizen of the 
United States, temporarily residing in the District of Columbia, and 
is sued as the custodian of certain funds claimed by plaintiff as 
assets of the District National Bank of Washington, representing 
the proceeds of certain bonds and certain other moneys paid under 
mistake of law to George H. Dern and Creed Fulton Cox and trans¬ 
mitted by them to The Chase National Bank of the City of New 
York and thereafter transmitted by said Chase National Bank to 
said defendant Henry Morgenthau, Jr. 

5 (b). The defendants, and each of them, are sued in both their 
individual and official capacities. 

6. Hie District National Bank of Washington, D. C., on, to-wit, 
March 5. 1933, was closed by Proclamation of the President of the 
United States and never thereafter reopened and was found and 
determined to be insolvent by the Comptroller of the Currency of 
the United States, who appointed a conservator on March 14, i933, 
and thereafter, on November 6, 1933, plaintiff Norman R. Hamilton, 
was appointed Receiver of said bank and qualified as such and 

since such appointment and qualification has been, and now 

3 is, the Receiver of said bank acting in such capacity. 

7. The plaintiff avers that by virtue of an Act of Congress 
of June 28. 1902 (described as the Spooner Act, Pub. No. 183, 32 
St at. 483), and by virtue of an Act of Congress of April 28, 1904 
(Pub. No. 190, Chapter 1758, Page 429, 58th Congress, Second Ses¬ 
sion), and by virtue of an Executive Order and letter to the Presi¬ 
dent of the United States, dated May 9, 1904, the Canal Zone Terri¬ 
tory was placed under the supervision and direction of the Secre¬ 
tary of War. and the then Secretary of War did, on the 18th day j 
of August, 1914, open a deposit account in said bank designated ! 
under the caption “Secretary of War, Canal Zone Funds, Call Ac¬ 
count”, in accordance with a certain contract entered into by the j 
then Secretary of War and the District National Bank, a copy of 
which is hereto annexed and marked Exhibit “A” and made a parti 
hereof by this reference; that at the date of closing of said Dis-j 
trict National Bank the credit balance on deposit in said account] 
amounted to the sum of, to wit, $200,000.00. 

Plaintiff further avers that the then Secretary of War did on the I 
J8th day of August, 1914, open a further deposit account in said] 
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bank designated by the caption “Secretary of War, Canal Zone 
Funds. Checking Account'’ in accordance with the said contract en¬ 
tered into by the then Secretary of War and the District National 
Bank, marked Exhibit “A", hereto attached, and made a part hereof 
as aforesaid; that at the date of closing of said District National 
Bank the credit balance on deposit in said account amounted to the 
sum of, to-wit. $14,739.80. 

That under and by virtue of the terms of the aforesaid contract, 
said District National Bank did, from time to time, unlawfully 
and illegally pledge to and deposit with the then Secretary of War, 
by the delivery to his subordinate officer, the then General 
Purchasing Officer of the Panama Canal, certain of said 

4 bank’s assets consisting of certain bonds of the aggregate par 
value of $274,200.00, same being more fully described and set 

forth in the Appendix hereto attached marked Exhibit “B”, and 
made a part hereof by this reference. That as heretofore averred, 
said pledge of assets by said bank was without authority of law 
and hence the then Secretary of War was without authority of law 
to receive and accept said assets so pledged as collateral security 
for said deposit account, or in any capacity other than |in trust for 
said bank, and accordingly the then Secretary of War received said 
collateral in trust for said bank, and at the date of closing of 
said bank, and thereafter, said bonds were held in trustj by defend¬ 
ant George H. Dern, Secretary of War, as Successor ii^ interest to 
his predecessor to whom said bonds had been pledged as aforesaid. 

That thereafter, to-wit. on September 24, 1933, the bon^ls described 
in Exhibit “B” hereof were sold to the Hamilton National Bank, of 
Washington, 1). C.. under an agreement and arrangement by the de- 
fendants, the Secretarv of War, and the then General Purchasing 
Officer of the Panama Canal, with the then conservator; of the Dis¬ 
trict National Bank, whereby the Secretary of War Was illegally 
paid, under a mistake of law, from the proceeds of the!sale of said 
bonds, the sum of $214,739.80. said sum amounting to the credit bal¬ 
ance on deposit in the two accounts of Canal Zone funds deposited 
by the Secretary of War. as hereinbefore described, when said Dis¬ 
trict National Bank closed, and an additional sum amounting to 
$3,535.37 representing alleged accrued interest upon said deposit 
balances to and including September 24, 1933, said aboye described 
sums being paid to the Secretary of War and the General Purchas¬ 
ing Officer of the Panama Canal by the setting up of a new deposit 
account in the Hamilton National Bank of Washington, £). C., in the 
name of the Secretary of War Canal Zone Funds, j 

5 Plaintiff avers that said proceeds of the sale of said bonds 
so paid to the defendants, the Secretary of War and the 

General Purchasing Officer of the Panama Canal thereupon became 
a trust fund for the benefit of the depositors, creditors; and stock¬ 
holders of said District National Bank and, as such, are! recoverable 
by plaintiff from said Secretary of War and said General] Purchasing 
Officer of the Panama Canal, together with interest oU said sums 
of $214,739.80 and $3,535.37 at the legal rate from September 24, 1933, 
the date of said illegal payment, to the date of reimbursement or 
repayment of said sum to plaintiff as a trust fund for the benefit of 
the depositors and other creditors and stockholders of said District 
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National Bank, subject to such adjustments and deductions as said 
Secretary of War and said General Purchasing Officer of the Panama 
Canal may be entitled to receive by reason of a 5% distribution to 
all depositors and creditors of the District National Bank, of the 
amount of their balances or claims on March 1, 1933, and the further 
distribution of 50% on the amount of the provable claims of the 
depositors and other creditors of the District National Bank as 
allotted by the conservator thereof, and paid on September 24, 1933. 

8. That Section 625 of the Revised Administrative Code of 1917 
of the Philippine Islands authorized the Secretary of War to desig¬ 
nate a depositary bank in the United States for the deposit of funds 
of the Government of the Philippine Islands, upon the placing by the 
depositary bank with the Bureau of Insular Affairs, of the War De¬ 
partment, of bonds of the United States satisfactory to and approved 
by the Secretary of War. That as of November 11, 1932. the then 
Secretary of War, purporting to act under authority of the afore¬ 
said statute, designated said District National Bank as such depos¬ 
itary of moneys of the Government of the Philippine Islands 

6 and approved, as Secretary of War, a bond given by said Dis¬ 
trict National Bank to the then Government of the Philippine 

Islands providing for and covering the deposit of funds of the Gov¬ 
ernment of the Philippine Islands in said District National Bank, a 
copy of said bond being hereto annexed, marked Exhibit “C’’, and 
made a part hereof by this reference. That under said contract 
deposits were made from time to time in said bank and were duly 
credited to an account captioned "‘Treasurer of Philippine Islands 
Gold Standard Fund Account,” and at the date of closing of said 
District National Bank the credit balance on deposit in said account 
amounted to, to wit, $751,801.40. 

That purporting to act under the authority of the aforesaid stat¬ 
ute, the said District National Bank without authority of law’, 
pledged, and the then Secretary of War, through and by the then 
Chief of the Bureau of Insular Affairs of the War Department, under 
the supervision and direction of the Secretary of War, accepted cer¬ 
tain assets of the District National Bank as collateral security for 
the payment of such amount as might be due under said deposit 
account; that at the date of closing of said District National Bank, 
the Secretary of War. through and by the then Chief of the Bureau 
of Insular Affairs, held, as pledgee to secure said deposit account, 
certain of the assets of said District National Bank, consisting of 
certain bonds of the par value of $750,000.00, the same being more 
fully described and set forth in Exhibit “D” attached hereto and 
made a part hereof by this reference. 

That on, to wit, August 11, 1933, said bonds (or others substituted 
in lieu thereof) were sold by defendant George H. Dern, Secretary 
of War, acting through and by the then Chief of the Bureau of 
Insular Affairs of the War Department, for the sum of, to wit, $770,- 
721.27, a schedule of the bonds so sold, and the price obtained there¬ 
for. being more fully set forth in Exhibit U E” hereto attached 
and made a part hereof by this reference. 

7 Plaintiff avers that the aforesaid Section 625 of the Revised 
Administrative Code of 1917 of the Philippine Islands did not 

constitute authority in law’ for the pledge by said District National 






5 


WOODRING, SECY. OF WAR VS. JUSTUS S. WARDELL, RECEIVER 

I 

Bank of its aforesaid assets to the Secretary of War and fo the Chief 
of the Bureau of Insular xVffairs, and no authority otherwise existed 
in law for said pledge of assets by said District National Bank. 
Plaintiff therefore avers that said assets so pledged (or others sub¬ 
stituted in lieu thereof) were received by the then Secretary of War, 
acting through and by the then Chief of the Bureau! of Insular 
Affairs, and were subsequently acquired by their successors in office, 
including defendant George H. Dern, Secretary of War, and defend¬ 
ant Creed Fulton Cox. Chief of Bureau of Insular Affairs, subject to 
a trust in favor of said District National Bank, its depositors and 
creditors and stockholders. Plaintiff further avers that said trust 
continued and attached to the said bonds (or others substituted in lieu 
thereof) and to the proceeds of the sale of same as afbresaid, and 
defendant George H. Dern as Secretary of War, and defendant Creed 
Fulton Cox, as Chief of Bureau of Insular Affairs, War Department, 
and as successor to the Chief of said Bureau holding office at the 
time of said sale, are accountable as trustees under said jtrust to the 
plaintiff, as receiver of said banks for and on behalf of the depositors 
and other creditors and stockholders of said bank, for the proceeds 
of said sale of said bonds, together with interest at tlfe legal rate 
upon the amount of said proceeds from the dates of Sale of said 
bonds, subject to adjustment and deduction for such amount as may 
be found to be lawfully due the Government of the Philippine Islands 
as dividends upon the said deposit balance at suspension of said bank, 
on a parity with other general and unsecured creditors qf said bank 
and subject to such further adjustment as may be necessary 
8 arising from the erroneous payment on April IT, 1933, by the 
conservator, under mistake of law, to the Government of the 
Philippine Islands of the sum of $25,000.00, and subject to such fur¬ 
ther adjustment as may be necessary arising from the erroneous pay¬ 
ment on August 11, 1933, of $6,620.55 as interest on $750^000.00 from 
February 26, 1933, to April 16, 1933, at 2% and as interest on $725,- 
000.00 from April 17, 1933, to August 11, 1933, at 2%. 

The plaintiff further avers that C. F. Brown is the| Disbursing 
Agent of the Philippine Revenue, Bureau of Insular Affairs, War 
Department, and as such Disbursing Agent has in his Custody and 
under his control, moneys of the Philippine Islands, and jis the Chief 
Disbursing Agent of Philippine funds in the District o|f Columbia, 
and said defendant is sued in his official capacity as Disbursing Agent 
of funds of the Government of the Philippine Islands, from which 
the Court may direct the payment of any moneys foil fid due this 
plaintiff. 

8 (a). The plaintiff further avers that on to-wit the Ilth day of 
August, 1933, the date the said bonds were sold, as heretofore described 
in paragraph 8 of the bill, the proceeds from the sale of said bonds 
were transmitted to and placed with the Chase National jBank of the 
City of New York and thereafter said proceeds, together with other 
moneys paid under mistake of law to George H. Dern and Creed Ful¬ 
ton Cox and transmitted to the Chase National Bank of the City of 
New York, or part thereof, were transmitted to and placed| with Henry 
Morgenthau, Jr.; and plaintiff further avers, by reason bf the facts 
set forth in said bill of complaint and this amendment, that said 
proceeds derived from the sale of said securities were funds of the 


! 
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plaintiff herein, as were the moneys erroneously paid said George H. 
Deni and Creed Fulton Cox and transmitted by them to the Chase 
National Bank of the City of New York and by it to said Henry 

9 Morgenthau, Jr., and by reason of the foregoing said Henry 
Morgenthau. Jr., received said proceeds and now holds them 

in trust for plaintiff. 

9. Plaintiff further avers that the funds claimed by him in the bill 
of complaint, as hereinbefore set forth, are not moneys of the United 
States are not part of the revenues of the United States, are not 
subject to the control of the Secretary of the Treasury of the 
United States in his official capacity as Secretary of the Treas¬ 
ure with respect to mono vs of the United States, and said monevs 
hereinbefore claimed from the defendant. George H. Dern and Arthur 
L. Flint, in connection with their official position relating to the 
Panama Canal, are not monevs of the Panama Cana!, and said monevs 
claimed from George H. Dern, Creed Fulton Cox. C. F. Brown and 
Henrv Morgenthau. Jr. are not monevs of the Government of the 
Philippine Islands, and all of said moneys claimed by plaintiff in said 
bill of complaint are part of the trust assets of the insolvent District 
National Bank of Washington. I). C.. belonging to the general credi¬ 
tors of the bank, out of which trust assets ail creditors are entitled to 
be paid ratabiv. The plaintiff* further avers that said funds herein- 
before claimed by plaintiff in the bill of complaint have not been 
covered into the Treasurv of the United States or the Treasury of 
anv state, territory, or other government. Plaintiff further avers 
that the District National Bank of Washington, D. C.. was never desig¬ 
nated by the Secretary of the Treasury under regulations prescribed 
bv said Secretarv. to receive deposits of the Government of the Canal 
Zone or the Government of the Philippine Islands, nor did the Secre¬ 
tary of the Treasurv exact from said District National Bank of Wash¬ 
ington. D. C. the pledges of securities which are the subject matter of 
this suit. 

Wherefore, the premises considered, the petitioner prays: 

10 1. That a writ of subpoena issue out of this Honorable 
Court to the defendants, and each of them, requiring them to 

appear and answer the exigencies of this Bill of Complaint. 

2. That the defendants. George H. Dern and Arthur L. Flint, as 
Secretary of War and General Purchasing Officer and Chief of 
Washington Office, The Panama Canal, respectively, or their succes¬ 
sors in office, be required to account to plaintiff for the sum of $214,- 
739.80, principal, and $3,535.37, alleged accrued interest, paid on 
September 24. 1933, with interest thereon at the legal rate from Sep¬ 
tember 24, 1933. the date of said payments as aforesaid, to the date 
of the repayment to plaintiff of said sums; subject to such credits as 
may be further due said defendants by reason of a 5% distribution 
as of March 1, 1933, to all of the bank’s depositors, and a further 
dividend of 50% paid depositors as of September 24, 1933, upon 
provable claims allowed upon 95% of the credit balance of depositors 
when the bank went on a 5% restricted basis. 

3. That George H. Dern, as Secretary of War, and Creed Fulton 
Cox, as Chief of the Bureau of Insular Affairs, War Department, 
and C. F. Brown, as Disbursing Agent of the Philippine Revenue, 
Bureau of Insular Affairs, War Department, be required to account to 
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plaintiff, as a trust fund for the benefit of the depositors, other cred¬ 
itors and stockholders of the insolvent District Nationalj Bank, for 
the sum of $25,000.00, with interest thereon at the legal rate from 
April IT, 1933, subject to such offsets as may be interposed'thereto, by 
reason of subsequent dividend payments in said bank. 

4. That George H. Dern, as Secretary of War, and Creed Fulton. 
Cox, as Chief of the Bureau of Insular Affairs, War Department, 
and C. F. Brown, as Disbursing Agent of the Philippine Revenue, 

Bureau of Insular Affairs, War Department, be required 

11 to account to plaintiff, as a trust fund for the beiiefit of the 
depositors, and other creditors and stockholders of the insol¬ 
vent District National Bank, for the sum of $733,421.95, representing 
$726,801.40 principal and interest due on March 1, 1933, in said 
account, $6,620.55, representing alleged accrued interest j due from 
March 1, 1933, to August 11, 1933, as adjusted, subject to such 
credits as may be available to said defendants by reason of dividend 
payments to depositors of the subject bank, and subject ifurther to 
such adjustments as may be required for the reimbursement to plain¬ 
tiff for interest on the moneys wrongfully paid from the dates of 
such payment to the date of the reimbursement to plaintiff. 

5. That the defendant, C. F. Brown, as Disbursing Agent of the 
Philippine Revenue, Bureau of Insular Affairs, War Department, 
or his successor in office, be required to pay and satisfy any judg¬ 
ment or decree entered by this Court, in respect to fuijds of the 
Government of the Philippine Islands from such moneys as said 
C. F. Brown, or his successor in office, may have under their control 
or in their possession. 

5 a. That the defendant, Henry Morgenthau, Jr., be required to 
account for and pay over to the plaintiff, as a trust fund for the 
benefit of the depositors and other creditors and stockholders of the 
insolvent District National Bank of Washington, so much of the 
proceeds from the sale of the bonds described in paragraph num¬ 
bered 5 of the bill of complaint that have been transmitted to said 
Henry Morgenthau, Jr., from the Chase National Bank of the City 
of New York, together with such other moneys of plaintiff erro¬ 
neously paid under mistake of law to George H. Dern and Creed 
Fulton Cox and thereafter transmitted by them to the Chase Na¬ 
tional Bank of the City of New York and by it transmitted to said 
Henry Morgenthau, Jr. 

5 b. That the Court grant such discovery and accounting 

12 as the nature of the case may require in order tc grant plain¬ 
tiff the relief herein prayed. 

6. And for such other and further relief as to this Honorable Court 
may seem just and proper. 

Norman R. Hamilton, 
Receiver , District National Bank. 

George P. Barse, 

Brice Clagett, Of Clonmel. 

Charles E. Wainwright, 

Attorneys for Plaintiff. 

)istrict of Columbia, ss : 

Norman R. Hamilton, being first duly sworn, deposes and kays that 
le has read the foregoing amended bill of complaint by him sub- 
26832—37-2 


o 



S WOODRING, SECY. OF WAR VS. JUSTUS S. WARDELL, RECEIVER 


scribed and knows the matter's and things therein contained are true 
to the best of his knowledge and belief. 

Norman R. Hamilton, Receiver. 
Subscribed and sworn to before me this 4th day of June, 1936. 
[seal] Wm. C. Locker. 

Notary Public , D. C. 

“Exhibit A” 


This agreement, made at Washington, District of Columbia, this 
18th day of August, 1914, between the Secretary of War, the execu¬ 
tive officer of the United States charged by the President with the 
supervision and control over the governmental affairs of the Canal 
Zone, and the District National Bank, of Washington, Dis- 

13 trict of Columbia, a corporation organized and existing under 
the banking laws of the United States, hereinafter called the 

Bank, 

Whereas, the administrative officers of the Canal Zone have col¬ 
lected and received, and will continue to collect and receive, hold, 
deposit, disburse and expend municipal, administrative district and 
various other funds, deposits, postal funds, and other obligations, 

securities, funds and monevs which mav come into their custodv. and 

% • • 

Whereas, the Secretary of War desires to secure a safe and sure 
place for the deposit, custody, safe-keeping and disbursement of said 
moneys and funds, and also an expeditious and effective method of 
auditing, inspecting examining, transferring and disbursing the said 
moneys and funds, and 

Whereas, the Bank guarantees that it has a suitable, safe and con¬ 
venient place for the deposit of the various funds, deposits, postal 
funds and other obligations, securities, funds and moneys which may 
come into the custody of the administrative officers of the Canal 
Zone, and that it is prepared to undertake the custody and safe-keep¬ 
ing of and accounting for said moneys and funds at its place of busi¬ 
ness and in its banking house in the District of Columbia, 

Now. Therefore, it is understood and agreed as follows: 

Article I. That upon the execution and delivery of this agreement 
and the deposit with Major F. C. Boggs, Corps of Engineers, United 
States Army, General Purchasing Officer of The Panama Canal, of 
bonds as security therefor, as hereinafter provided, there will be de¬ 
posited with the Bank at its banking house in the City of Washing¬ 
ton, District of Columbia, such part of the moneys and funds above 
referred to and covered by this agreement as may be found convenient 
and necessary. The deposits will be made in such amounts and 

14 at such times as may be practicable and convenient to the 
i Collector of The Panama Canal, or to other officers and agents 

duly authorized by the Secretary of War. 

Article II. That the Bank, in consideration of the benefits it will 
derive from being made such place of deposit, the mutual entering 
into of the agreement herein set forth, and the deposit with it of 
such moneys and funds, undertakes and agrees to receive and safely 
keep and disburse and properly account for all moneys and funds 
deposited with and turned over to it by the Collector of The Panama 
Canal, or by other agents, or representatives of the Secretary of War. 
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Article III. That the amount of the deposits made with the Bank 
shall be divided into two parts, one part to be known as the “call 
account” and the other part to be known as the “checking account.” 
The division of funds between the two accounts shall fee such that 
all funds deposited up to the time the Secretary of War gives no¬ 
tice to the Bank to establish a “checking account” shall] be charged 
to the “call account,” and that the balance on deposit in said Bank 
in excess of this sum shall be charged to the “checking account”; 
Provided, however, that the Secretary of War himself,| or through 
his authorized representative, may order, in his discretion, after 
thirty days’ notice, such changes by reduction or increase in the 
“call account”, or by transfer from the “call” to the “checking ac¬ 
count,” or vice versa, as the interests of the service may require; and, 
provided further, that in case of emergency, checks rnaiy be drawn 
against the “call account” for immediate payment, it bleing under¬ 
stood, however, that such account shall not be subject tb check, ex¬ 
cept in case of emergency, without written notice beibg given to 
the Bank thirty days before the draft is made on such “csill account”; 

and, provided further, that all moneys on deposit with said 
15 Bank may be placed either entirely in the “call account” or 
entirely in the “checking account”, in the discretion of the 
Secretary of War. i 

Article IV. I hat the Bank shall pay interest on all moneys and 
funds deposited under this agreement, as follows: 

On the “call account” interest shall be paid on the daily balances 
at the rate of three (3) per centum per annum, until the “checking 
account” is established. 

When the “checking account” shall have been established, as pro¬ 
vided in Article III hereof, interest shall be paid on the minimum 
monthly balances of the “call account” at the rate of tliree (3) per 
centum per annum. 

On the “checking account” interest shall be paid on th|e daily bal¬ 
ances at the rate of two and one-half ( 21 / 0 ) per centum per annum. 

It is understood and agreed that, on the first day of each month, 
all interest earned for the preceding month on each account shall be 
placed to the credit of the “checking account”; provided that if 
there be no “checking account” interest shall be placed tb the credit 
of the “call account.” 


Article V. That the Bank shall accept and pay, without charge 
or discount, all bills, drafts, and checks drawn upon it by the Secre¬ 
tary of War, the Collector of The Panama Canal, or by other officers 
or persons duly authorized for that purpose, when said bills, drafts, 
or checks are properly presented or come to it for acceptances or 
payment, and drawn against said moneys and funds sq deposited, 
and will promptly account for all moneys and funds received and 
pay over the balance at any time remaining in its hands” of all and 
any moneys and funds so received by it to the said Collector of The 
Panama Canal, or other officers or persons duly authorised for the 
purpose by the Secretary of War, or by his succeeding lawfully des¬ 
ignated governing authority of the Canal Zone, when Valued upon so 
to do. 

Article VI. That the Bank on the first day of each month, 
and at such other times as it may be requested to do so, shall 

i 7 


16 
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render a statement of deposits and payments covering the preceding 
month, or pait of month, to the Collector of The Panama Canal, or 
to such other officers or persons as shall be duly authorized for that 
purpose, and its books of account shall at all times show the amount 
of moneys and funds in the keeping of said Bank deposited under 
this agreement. 

Article VII. That this agreement shall continue in force until 
terminated on written notice, which may be si veil at any time bv 
either party to the other: Provided, however, that this agreement 
shall be immediately terminated should Congress by law direct its 
termination or give instructions concerning the funds covered by 
this agreement inconsistent with the terms hereof. In case this con¬ 
tract is terminated the Bank shall immediately pay to the Secretary 
of War, the Collector of The Panama Canal, or other officers or agents 
duly authorized for the purpose, any balance remaining to the credit 
of the account. 

Article VIII. That, as security for the safe-keeping and prompt 
payment of the moneys and funds deposited under this agreement 
and the faithful performance thereof, the Bank shall deposit with 
Major F. C. Boggs, Corps of Engineers, United States Army, Gen¬ 
eral Purchasing Officer of The Panama Canal, bonds of the accept¬ 
able value of a sum not less at any times than the amount of moneys 
and funds deposited under this agreement. Said bonds shall be de¬ 
posited in the vaults of the American Security and Trust Company 
in accordance with an agreement of even date herewith, a copy of 
which is attached hereto and made a part hereof. The Bank agrees 
to increase the deposit with Major F. C. Boggs of acceptable bonds, 
as additional moneys and funds are deposited with it. in such 
amount that the moneys and funds deposited under this 
IT agreement will at all times be fully secured by bonds of the fol- 
lowing classes at the values specified: “United States, Philip¬ 
pine, Porto Rico, and District of Columbia bonds will be accepted 
at par; bonds of Hawaiian Territory at ninety (90) per cent, and, if 
otherwise satisfactory to the Secretary of War, or his representative, 
Philippine Railway bonds and those of States, municipalities, and 
high-grade railroads, such as are legal investments for savings banks 
in the States of New York, Massahusetts, Connecticut, or New 
Jersey, at ninety (90) per cent of their market value, but not exceed¬ 
ing ninety (90) per cent of their par value.” 

In the absence or inability of Major Boggs to act, his representative 
or successor as custodian of said bonds shall be designated by or with 
the approval of the Secretary of War. 

Article IX. That, in the event the Bank fails to make prompt pay¬ 
ment or fails to safely keep the moneys and funds deposited with it, 
or otherwise fails to faithfully perform all the provisions of this 
agreement, the said bonds shall become the property of the Secretary 
of War and may be either retained by him or may be sold, trans¬ 
ferred and conveyed, in whole or in part, by the said Secretary of 
War or his duly authorized agent, as his absolute property, and the 
proceeds realized from the said sale or sales shall be applied by the 
said Secretary of War or his agent, to the liquidation of any amount, 
due by the Bank under this agreement, any residue thereof, after 
said liquidation to be delivered to the Bank. 
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Article X. That all or any acts which may be performed, and all 
or any orders which may be given, by the Secretary pf War under 
this agreement may be performed or be given by the Acting Secre¬ 
tary of War with the same force and effect as if they were performed 
or given by the Secretary of War himself. 

18 In witness whereof, the Secretary of War has signed this 
agreement in triplicate, and the Bank has caused it to be signed 
likewise in triplicate by its proper officers and its corporate seal 
affixed thereto the day and year first above written. 

(Signed) Lindley M. Garrison, 

Secret dry of War. 

In the presence of: 

(Signed) F. C. Bocgs. 

[seal] District National Bank, 

Washirigton , D. C. 

By (Sgd) Robt. X. Harper, 

ax its President. 

Attest: 

(Signed) Edmund S. Wolfe, 

as its- Cashier. 

Exhibit B 

List of various and sundry bonds pledged by the District National 
Bank of Washington to A. L. Flint, general disbursing officer and 
chief of office, Panama Canal * * * 

$5,000. 00 Par value, Federal Land Bank 4 M's 1933 
49, 000. 00 Par value, Federal Land Bank 4 1 /»’s Bonds 
90, 000. 00 Par value, Federal Land Bank 4M*’s 1953 
40,000.00 Par value, Federal Land Bank 4M>’s 1930-56 
45, 000.00 Par value. Federal Land Bank 4Mi’s 1942-32 
15,500.00 Par value, U. S. Treasury 3 % Bonds 1951-55 
11,200.00 Par value, U. S. 3 %% Treasury Notes, 1937 
5, 000. 00 Par value City of San Francisco, 4 V- 2 c /c, 1938 
6,000.00 Par value City of Boston, Mass. 41939 


$274, 200. 00 

19 Order substituting party plaintiff 

I 

Filed July 13, 1936 

* * * * * * * 

Upon consideration of the motion of the plaintiff in the above- 
entitled cause for leave to substitute Justus S. Wardell as plaintiff 
in the above-entitled cause in the place of Norman R. Hamilton, 
resigned, it is, by the Court, this 13th day of July, A. I)., 1936 
Ordered, that the said Justus S. Wardell be, and lie hereby is, 
substituted as plaintiff in the above-entitled cause in the place of 
Norman R. Hamilton, now resigned as Receiver of the District 
National Bank of Washington. 

Daniel W. O’Donoghue, Justice. 

O. K. 

David A. Pine, 

Asst. U. S. A tty. 
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Suggestion of death and substitution of parties defendants 


Filed October 6, 1936 


******* 


This cause having come on for further consideration, upon the 
suggestion made in open Court by counsel for the plaintiff and de¬ 
fendants herein of the death of defendants George H. Dern and 
Arthur L. Flint, and it appearing to the satisfaction of the Court 
that Harry H. Woodring has succeeded the decedent George H. 
Dern as Secretary of War and that H. A. A. Smith has succeeded 
the decedent Arthur L. Flint as General Purchasing Officer and 
Chief of Washington Office, The Panama Canal, it is by the Court 
this 6th day of October. 1936 

Ordered, That Harry H. Woodring be, and he hereby is. made 
a party defendant herein in the place and stead of George H. 
20 Dern, deceased, and it is further ordered that H. A. A. Smith 
be, and he hereby is, made a party defendant herein in the 
place and stead of Arthur L. Flint, deceased. 

Alfred A. Wheat, Chief Justice. 


Answer of defendants Woodring, et ah, to amended, bill 

Filed October 31, 1936 


* * * * * 


m 


* 


Come now, Harry H. Woodring, Secretary of War, H. A. A. Smith, 
Chief of Office and General Purchasing Officer, Panama Canal, Creed 
Fulton Cox, Chief of Bureau of Insular Affairs, War Department, 
and C. F. Brown, Disbursing Agent, Philippine Revenue. Bureau of 
Insular Affairs, War Department, named defendants in the above- 
entitled cause, and for answer to the amended bill of complaint 
herein filed, or to such part or parts thereof as they are advised it is 
material for them to answer, answer and say: 

1. Defendants admit the allegations contained in paragraph num¬ 
bered 1 of said amended bill of complaint. 

2. Defendants admit that George H. Dern was at the time of the 
filing of the amended bill of complaint, Secretary of War, but aver 
that he has since died and that Harry H. Woodring is now Secretary 
of War and as such, has been substituted as a party defendant in the 
place and stead of said George H. Dern. 

3. Defendants admit that Arthur L. Flint was, at the time of the 
filing of the original bill of complaint, General Purchasing Officer 
and Chief of the Washington Office, Panama Canal, but aver that 
he died on or about May is, 1936, and that H. A. A. Smith has suc¬ 
ceeded him and has been substituted in his official capacity only 

21 as a party defendant in the place and stead of said Arthur L. 

Flint; that his title in said office is now Chief of Office and 
General Purchasing Officer, Panama Canal. 

4 & 5. Defendants admit the allegations of paragraphs 4 and 5 of 
said amended bill of complaint. 

5 (a). These defendants admit the allegations concerning the citi¬ 
zenship and temporary residence of defendant Henry Morgenthau, 
Jr., as alleged in paragraph 5 (a). 


i 
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5 (b). These defendants deny that Harry H. Woodring and H. A. 
A. Smith are sued as individuals in this cause; on the contrary, they 
aver that they are made parties in their respective official capacities 
only by substitution in place of their predecessors in offic^. 

6~ Defendants admit the allegations contained in paragraph num¬ 
bered 6 of the amended bill of complaint. 

7. Defendants Creed Fulton Cox, Chief of Bureau of Insular 
Affairs of the War Department and C. F. Brown, Disbursing Agent, 
Philippine Revenue. Bureau of Insular Affairs of the War Depart¬ 
ment, aver that they have no knowledge of, interest hi or concern 
with, the matters and things set forth in paragraph 7 of the said 
bill of complaint and that the allegations therein contained state no 
cause of action against them or either of them. 

Defendants Harry H. Woodring, Secretary of War, and H. A. A. 
Smith, Chief of Office and General Purchasing Officer, Panama Canal, 
answering said paragraph numbered 7, admit that the Panama Canal 
Zone territory was placed under the supervision of the Secretary of 
War; they admit the opening of deposit accounts as specified, in the 
District National Bank pursuant to the contract entered jinto between 
the said Bank and the then Secretary of War as alleged in subpara¬ 
graphs one and two of said paragraph 7; they also adjmit that the 
balances due at the time of the closing of said bank were as stated 
in said subparagraphs. 

22 Said defendants admit the pledge of bonds of the amount 
and as described, and the deposit thereof with the then Gen¬ 
eral Purchasing Officer of the Panama Canal as set forth in the third 
subparagraph of said paragraph numbered 7 but dejiy that said 
pledge and deposit were, or either of them was, unlawful and illegal 
or without authority of law; they further deny that the then Secre¬ 
tary of War was without authority to receive and accept the said 
securities as collateral for said deposits and deny that said securities 
were held in trust for the said District National Bankj by the then 
Secretary of War or are so held by these defendants. 

Said defendants admit the sale of the bonds or securities referred 
to, to the Hamilton National Bank, and the payment of the pro¬ 
ceeds thereof in the sum specified and interest, in the manner and 
as alleged in subparagraph 4 of said paragraph 7 bht deny that 
said payment was made illegally or under a mistake of law; on the 
contrary, these defendants aver that said sale and said payment 
were in all respects regular, lawful and in accordance with authority 
conferred upon the Secretary of War under Acts of Congress and 
regulations pursuant to statutory authority. 

Said defendants deny that the said proceeds of th^ sale of the 
bonds were or are a trust fund, and deny that they are recoverable 
as such by plaintiff as alleged in subparagraph five of said para¬ 
graph 7. 

Further answering said allegations, said defendants aver that 
the making of the contract for the deposit and deliyery of said 
securities, a copy of which is made Exhibit “A” to the bill of com¬ 
plaint and is incorporated in this answer by reference, was within 
the authority and power of the Secretary of War conferred upon 
him by Acts of Congress and by regulations promulgated pursuant 
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to statutory authority; that the securities pledged pursuant to 
23 the terms of said contract were lawfully in the possession of 
defendant Secretary of War’s predecessors in office; that the 
deposits for which said securities were pledged were at the time of 
the closing of said bank, almost entirely composed of moneys re¬ 
ceived by the Postal Service of the Canal Zone and consisted of 
deposit money order funds and money order funds, which the United 
States is obligated to redeem and pay. 

Further, said defendants aver that by the Panama Canal Act of 
June 28, 1902 and the supplementary act of April 28, 1904, the Presi¬ 
dent of tlie United States was given complete governmental control 
over the Canal Zone with power to legislate either directly or through 
the Isthmian Canal Commission, or such other persons as he might 
designate; that the President authorized the Secretary of War to 
exercise these powers on his behalf; that the then Secretary of War 
in 1904 directed the Isthmian Canal Commission to establish a postal 
service in the Canal Zone and said service was established bv Act 


No. 7 of September 2, 1904, of the said Commission; Section 42 of 
said Act provided that the Postal Service of the Canal Zone should 
44 be conducted, regulated, and controlled by such of the laws, rules, 
and regulations of the postal service of the United States as are not 
inapplicable to the conditions of law and fact existing in the Canal 
Zone, and the laws enacted and the rules and regulations adopted by 
the Isthmian Canal Commission,” this provision being re-enacted 
in the Act of February 16, 1933. 47 Stat. 812. as a part of the Canal 
Zone Code then in course of enactment. Further, that by section 1 
of the Act of August 21, 1912, c. 387, 37 Stat. 512. U. S. Code. Title 
39, section 759, it was provided, with respect to Postal Savings funds 
of the United States, that such funds should be deposited in solvent 
banks, whether organized under national or State laws, being sub¬ 
ject to national or state supervision and examination and that ‘‘the 
board of trustees shall take from such banks such securities 


24 in public bonds or other securities, authorized by act of Con¬ 
gress or supported by the taxing power, as the board may 
prescribe, approve, and deem sufficient and necessary to insure the 
safety and prompt payment of such deposits on demand.” These 
defendants aver that the provision of said section insofar as it re¬ 
quired security for postal savings funds was not inapplicable, but was 
applicable, to deposit money orders issued in the Canal Zone; and 
that it made it incumbent upon the Secretary of War and those under 
his supervision having direct control of the funds, to require security 
from banks before making deposits, and authorized the bank to give 
such securitv; further, that Section 2 of the Panama Canal Act of 


August 24. i912. 37 Stat. 560, ratifying and confirming as valid and 
binding “all laws, orders, regulations, and ordinances adopted and 
promulgated in the Canal Zone by order of the President for the 
government * * * of the Canal Zone” ratified and confirmed the 

directions and actions of the Secretary of War in requiring the deposit 
of securities to safeguard the public moneys of the Canal Zone under 
his supervision; further, that Section 6 of the Act of August 21, 1916, 
39 Stat. 528. authorized the issue of deposit money orders in the Canal 
Zone, in lieu of postal savings certificates then in existence, and by 
Section 7 of said Act, ratified the action taken by the Secretary of 
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War in depositing money order funds in banks under Canal Zone 
regulations, and authorized the use of interest received therefrom to 
pay interest on deposit money orders, and any losses chargeable to 
the Canal Zone Postal Service, and that this was further Ratified and 
confirmed by Section 11 of the Act approved September 21, 1922. 
increasing the interest rate on deposit money orders to ndt to exceed 
3%; that in conformity with the orders of the President of October 
22. 1916. and December 6. 1922, the Governor of The Panama Canal 
was authorized to prescribe detailed regulations tb carry out 

25 the terms of the order, and that the Governor did. by Circular 
No. 660-61 of April 5, 1923, provide that: 

“Postal savings, money order, clubhouse, and other trust and se¬ 
curity funds received shall be remitted to depositories in accordance 
with contracts entered into by the Secretary of War, and disbursed 
only on vouchers or warrants approved by the Auditor.’ 5 ! 

that is, the Auditor of the Panama Canal, whose position was estab¬ 
lished by Executive Order of the President, and who had supervi¬ 
sion o the Department having charge of the “collection, custody, and 
disbursement of funds for the Panama Canal and Canal Zone.” 

Further answering said paragraph 7. said defendants aver that the 
action of the Secretary of War in requiring security for the deposits 
aforesaid and in entering into I he contract of August 18; 1914. was 
in accordance with a practice and custom, initiated in respect of 
Panama Canal funds, January 19, 1909 by a contract entered into on 
that date between the Commercial National Bank of Washington, 
D. C., and the Government of the Canal Zone, which contract was 
superseded by a contract dated May 11, 1910, between said bank and 
the Secretary of War and to which latter contract there was a supple¬ 
mental agreement dated April 13, 1913; that the action of the Secre- 
tarv of War and his subordinates in negotiating for the giving of 
security to safeguard deposits and of the entering into sai{l contracts 
was the subject of correspondence between both the Secretary of War 
and The Panama Canal, and the Treasury Department], and was 
approved by the Secretary of the Treasury, and the entering into 
of the contract with the District National Bank, made a part of this 
answer by reference, was specifically recommended by the Comp¬ 
troller of the Currency and the Secretary of the Treasury. 

That said practice and custom were recognized, acted jupon, and 
adopted in respect of other deposits of funds which were under 
the control of or administered by other departments or agen- 

26 cies of the United States and was continued without objection 
or question or challenge for more than twenty years and until 

after the closing of the various banks in which such fpnds were 
deposited. 

These defendants further aver that said practice and custom were 
also known to the respective Comptrollers of the Currency during 
the period of more than twenty years since its inception land up to 
and subsequent to the sale of the securities complained of in the bill 
of complaint ; that no objection thereto was ever raised or made by 
any of the said Comptrollers and the said practice and custom afore¬ 
said were recognized and received and had the approval and sanction 
of said officials; that the Comptroller of the Currency was ^lso aware 
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of the proposed sale of the said securities and made no objection 
thereto and took no action to prevent it but sanctioned and approved 
the said sale. 

Further, that Congress was informed that security for deposits of 
Canal Zone funds was being exacted of. and given bv, banks: Annual 
Keports of the Isthmian Canal Commission made to it for the years 
1913 to 1916, inclusive; and also by reports made to it by Congres¬ 
sional Committees on proposed legislation for the Canal Zone. 

For a further and separate defense to the alleged cause of action 
set forth in said paragraph 7, these defendants say that the plaintiff 
ought not to have and maintain this suit, for the following reasons: 

1. The said deposits made in the District National Bank were of 
monies of the United States so deposited by agents of the United 
States; that the said securities were pledged to insure said deposits 
and were given and received for the United States; the sale 
thereof and the deposit of the proceeds in the Hamilton 
27 National Bank was for and on behalf of the United States 
and the credit thereby established is a credit of and for the 


United States: that any decree or judgment against these defendants 
would affect materially the United States in respect of its resources 
and assets: that the United States is, therefore, the real party in 
interest as a defendant and an indispensable party to this suit in 
whose absence the Court ought not to proceed. 

2. The plaintiff has a plain and adequate remedy at law against 
the United States in the United States Court of Claims for the 


amount claimed. 


8. Defendant H. A. A. Smith.. 


Chief of Office and General Pur¬ 


chasing Officer, Panama Canal, answerin 
8, avers that he has no knowledge or in 


g said paragraph numbered 
formation of, or interest in, 


or concern respecting the 
that no cause of action ag? 


matters and things alleged therein, and 
linst him is set forth in said paragraph. 


Defendants Harrv II. Wood ring. 


Secretarv of War. Creed Fulton 


Cox, Chief of Bureau of Insular Affairs, War Department, and 
C. F. Brown, Disbursing Agent Philippine Revenue, Bureau of Insu¬ 
lar Officers. War Department, answering said paragraph, admit the 
allegations of fact contained in the subparagraphs one, two and 
three of said paragraph 8 except the allegation contained in sub- 
paragraph two that the Secretary of War, through and by the then 
Chief of the Bureau of Insular Affairs, held, as pledgee, the assets 
referred to, which allegation defendants deny and on the contrary 
aver that the pledgee was the Government of the Philippine Islands; 
further, they deny that the pledging of security for the deposit ac¬ 
count specified, by the District National Bank was without authority 
of law as alleged in subparagraph two. 

Said defendants aver that the allegations contained in subpara¬ 
graph four of said paragraph 8 are conclusions of law to which 
28 they are not required to make answer; nevertheless, they deny 
said allegations, and specifically deny that there was no au¬ 
thority for giving the said pledge by the said District National Bank; 
deny that the assets received by the then Secretary of War or his 
subordinates were subject to any trust in favor of the said bank or 
its depositors or creditors or are now so held and deny that they or 
anv of them are accountable therefor. Further and particularly 
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answering that allegation of said subparagraph relative to the al¬ 
leged erroneous payment by the then Conservator of the! said District 
National Bank of the sum of $25,000 to the Government pf the Philip¬ 
pine Island, these defendants aver that if, as alleged; in said sub- 
paragraph, the said payment was made “under mistake of law,*’ 
there can be no recovery in respect thereto. 

Answering subparagraph 5 of said paragraph 8, defendants admit 
allegations as to the official status of defendant C. F. Brown; as to 
the power of the Court asserted in said subparagraph, these defend¬ 
ants submit that no answer is required of them. 

8 (a). These defendants admit that the proceeds of tjie sale of the 
bonds, described in paragraph 8, were transmitted tp and placed 
with the Chase National Bank of the City of New York as alleged 
in paragraph 8 (a) of the amended bill of complaint.| Defendants 
are without knowledge or information sufficient to form| a belief as to 
whether, as alleged in said paragraph numbered 8 (a), said proceeds 
or any part thereof were transmitted to defendant Henry Morgen- 
thau, Jr., and therefore deny the allegation to that effect and demand 
strict proof thereof, if the same be material. Defendants further 
deny that the monies deposited with defendant Mor[genthau, Jr., 
were or are funds of the plaintiff herein and deny that [said Morgen- 
tliau, Jr., received and holds the same in trust for plaintiff; on the 
contrary, these defendants aver that said proceeds and the 
29 amount of said payment were and are monies of the govern¬ 
ment of tlie Philippine Islands and were deposited with the 
said Chase National Bank to the credit of the Treasurer of the 
Philippine Islands; that said bank had been designate^ as a branch 
of the Philippine Insular Treasury and as a depositary of the gov¬ 
ernment of the Philippine Islands. 

Further, defendants aver that the monies alleged to have been 
transmitted by the said Chase National Bank and held by and in the 
custody of defendant Henry Morgenthau, Jr., are nionies of the 
Government of the Philippine Islands and are held by him as Secre¬ 
tary of the Treasury under the authority of the Act! of June 11, 
1934,48 Stat. 929.. # . | 

Further answering said amended bill of complaint, defendants 
aver that section 625 of the Revised Administrative Code of 1917 of 
the Philippine Islands was and is authority for the requirement of 
security to insure deposits of funds of the Philippine Government 
and constituted ample authority for the giving of the security herein 
involved by the District National Bank and the receipt of it by the 
then Secretary of War. That said section 625 is as follows: 

“The Governor-General may appoint any bank or banking institu¬ 
tion in the Philippine Islands, and the Secretary of Wajr any similar 
institution in the United States, as a depositary of the Government 
of the Philippine Islands, after such institution has died sufficient 
evidence of its sound financial condition and has deposited, as se¬ 
curity, either in the Insular Treasury or in the Bureau of Insular 
Affairs, at Washington, bonds of the United States or off the Govern¬ 
ment of the Philippine Islands or other bonds or securities satisfactory 
to and approved by the officer making the appointment and in such 
amount as shall be required by him.” 
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That the enactment of said section was reported to the Congress of 
the United States, pursuant to the requirement of section 19 of the 
Act of Congress of August 29, 1916, Ch. 416, 39 Stat. 551, which 
provides that: 

30 “All laws enacted by the Philippine Legislature shall be re¬ 
ported to the Congress of the United States, which reserves 

the power and authority to annul the same.” 

That Congress did not annul said enactment and thus tacitly 
approved the same. 

That substantially similar provisions to those contained in said sec¬ 
tion 625 were contained in an enactment of the Philippine Commis¬ 
sion of October 12, 1907 (Section 596, Compilation of Acts of the 
Philippine Commission). These two provisions were expressly recog¬ 
nized and continued in force and effect by section 6 of the said Act 
of August 29, 1916, 48 U. S. Code, 1004. 

Further answering said amended bill of complaint, said defendants 
aver that the giving of the said bond by the District National Bank, 
a copy of which is made Exhibit “C” to the bill of complaint herein 
and made a part of this answer by reference, and the deposit of the 
securities was in accordance with a practice and custom in respect of 
funds of the Philippine government which has existed and continued 
since the year 1908: that during said period, the various Secretaries 
of War, acting under the provisions of said section 596 enacted Octo¬ 
ber 12. 1907 and said section 625, of the Revised Administrative 
Code, have from time to time designated certain state and national 
banks within the continental limits of the United States as deposi¬ 
taries for funds of the Philippine Government and people, the several 
Governors-General of the Philippine Islands have designated the 
same banks as branches of the insular Treasury, and the Treasurers 
of the Philippine Islands have placed and kept on deposit therein 
large amounts of the public funds of the People of the Philippine 
Islands; for the purpose of maintaining the parity of Philippine bonds, 
notes, coinage and currency; that the total amount of such de- 

31 posits in the United States formerly approximated $63,000,000 
and these deposits were formerly distributed among 39 national 

banks and 18 state banks. 

That each depositary bank was required to deposit, and deposited 
with or to the order of the Chief of the Bureau of Insular Affairs. 
War Department, collateral security of a value equivalent to the 
amount of the deposit,'in each instance under a formal pledge agree¬ 
ment in writing authorizing recourse by the pledgee to the pledged 
collateral in the event of a failure to repay the amount of the deposit: 
that such custom and practice were recognized, well-known, acted 
upon and continued without objection, question or challenge for about 
twenty-five years and until after the closing of the District National 
Bank; that such custom and practice were also known to the respec¬ 
tive Comptrollers of the Currency during the said period since its 
adoption and up to and subsequent to the sale of the said securities: 
that no objection thereto was ever raised or made by any of the said 
Comptrollers and said practice and custom aforesaid were recognized 
and received and had the approval and sanction of said officials. 

Further, that the Comptroller of the Currency was also aware of 
and was consulted with, concerning the proposed sale of the said 
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securities here involved and took no action to prevent it but sanc¬ 
tioned and approved the said sale: that the plaintiff’s predecessor, as 
receiver of the said District National Bank, interposed no objection to 
said sale and acquiesced therein, after being authorized so to do by the 
Comptroller of the Currency. 

Said defendants further aver that said practice and custom of 
requiring and receiving security has obtained for many years in 
respect of deposits of other funds which were under the control of or 
administered by other departments or agencies, or qfficers of the 

32 United States, or with respect to which such departments, 
agencies or officers had or performed any duties pr functions 

and such practice and custom continued without objection or question 
until after the closing of the various banks in which sucli funds were 
deposited. 

Further answering said amended bill of complaint, these defendants 
aver that they had no part or participation, either officially or per¬ 
sonally in the transactions complained of in said bill; tlmjt defendants 
Woodring and Brown had at no time and do not no|v have any 
authority, control or supervision over, or functions in respect of, the. 
said funds deposited in the said Chase National Bank an<jl which it is 
alleged were in whole or in part transferred and placed in the cus¬ 
tody of defendant Henry Morgenthau, Jr.; that defendant Cox, as 
Chief of the Bureau of Insular Affairs of the War Department, in 
respect of moneys in the Chase National Bank to the credit of the 
Treasurer of the Philippine Islands has authority to orderjthe transfer 
thereof to the United States Treasury or to the Philippine National 
Bank of New York city, in respect of deposits of moneys {made under 
the said Act of June 11, 1934 (48 Stat. 929) in the United States 
Treasury and which are deposited to the credit of the Treasurer of the 
Philippine Islands, said defendant has authority to order the transfer 
thereof to the said Chase National Bank; except as herein specified, 
said defendant Cox has no authority, control or supervision over such 
monies, funds or deposits. 

For a further and separate defense, the said defendants |sav that the 
plaintiff ought not to have and maintain his suit for tlie following 
reasons: 

1. The funds sought to be recovered are funds of the Government of 
the Philippine Islands, and the bond given and the pledge bf securities 
made to insure the deposits made in the District National Bank were 
given and made to the Government of the Philippine Islands, which is 
the real party in interest herein. 

33 2. The suit in respect of the asserted cause of actijon affecting 
these defendants is, in essence, one against the Government of 

ihe Philippine Islands, which has not consented to be su<fed herein. 

3. The Government of the Philippine Islands is an indispensable 
party to this suit, one whose interests are involved and vitally affected 
by this suit, and in whose absence the Court ought not to proceed. 

4. The amended bill of complaint states no cause of action against 
these defendants or any of them cognizable in equity and sets forth 
no facts warranting the relief sought against them or afiy of them. 

5. The plaintiff is not entitled to any recovery or relief against 
these defendants or any of them, since his predecessor as jeonservator 
or receiver consented to and acquiesced in the sale of the securities 
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and voluntarily made the payment set forth in subparagraph 4 of 
paragraph 8 of the amended bill of complaint; by reason of which 
plaintiff is estopped from suing or recovering. 

6. The plaintiff is not entitled to any recovery or relief against 
the defendants because of the doctrine in pari delicto, potior est con¬ 
ditio defendentis. 

7. The plaintiff is not entitled to any relief or recovery against de¬ 
fendant Harry H. Woodring because he is not properly a party hereto, 
there being no authority for his substitution as a party defendant in 
place of George H. Dern, deceased, since the statute under which 
substitution was granted does not apply to or cover a case such as that 
presented by the amended bill of complaint. 

9. Answering paragraph numbered 9, defendants Harry H. 
Woodring and H. A. A. Smith admit that the funds and money 

34 referred to in paragraph numbered 7, to wit, the so-called 
Panama Canal funds, are not public funds and are not part of 

the revenue of the United States; that they are not subject to the con¬ 
trol of the Secretarv of the Treasury in his official capacity as such 
Secretary in respect of public moneys of the United States; but in this 
connection they aver that the interest accruing on said moneys is part 
of the revenues of the United States; and further that in respect of 
such of said monevs as were derived from the issuance of Postal 
Money Orders, they are funds for the payment of which the United 
States is responsible and obligated. 

Said defendants denv that said monevs are not moneys of the Pan- 
ama Canal, as alleged in said paragraph and on the contrary aver that 
they are moneys of the said Panama Canal. These defendants admit 
that the District National Bank was never designated by the Secre¬ 
tary of the Treasury as depository of the Government of the Canal 
Zone, but say that the Secretary of the Treasury did approve of the de¬ 
positing in the said District National Bank of moneys of the Panama 
Canal. Said defendants admit that the Secretary of the Treasury 
did not exact of the said Bank, the pledge of the securities given to 
insure the deposits of the Panama Canal funds but they aver that the 
Secretary of the Treasury was consulted bv the Secretary of War in 
respect of the latter's proposal to require securities for said deposits 
and approved the same. 

Defendant H. A. A. Smith is without knowledge or information con¬ 
cerning the other allegations of fact contained in said paragraph 9 
and, therefore, denies them. 

Defendants Harry H. Woodring, Creed Fulton Cox, and C. F. 
Brown, answering in respect of the moneys specified in paragraphs 
8 and 8 (a), to wit, the moneys involved in the transactions of 

35 the Government of the Philippine Islands, admit that said 
moneys are not moneys of the United States and are not subject 

to the control of the Secretary of the Treasury in his official capacity 
in respect of moneys of the United States; they aver, however, that 
said moneys are moneys of the Government of the Philippine Islands 
and that said moneys are deposited with the Secretary of the Treas¬ 
ury as moneys of the Government of the Philippine Islands pursuant 
to the Act of June 11,1934, and are held in the Treasury of the United 
States to the credit and for the account of the Treasurer of the 
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Philippine Islands and are claimed by said government |as a part of 
its public moneys. j 

Said defendants admit that the said District National Bank was 
never designated by the Secretary of the Treasury to receive deposits 
of the Government of the Philippine Islands and that the Secretary 
of the Treasury never exacted from said bank the pledge of the 
securities to secure deposits of the Government of the Philippine 
Islands; but these defendants aver that the Comptroller! of the Cur¬ 
rency, a subordinate of the Secretary of the Treasury, knew of said 
deposits made in said Bank by and on behalf of the Government of 
the Philippine Islands and that securities to insure the same had 
been exacted from said Bank and acquiesced in said transactions. 

As to the other allegations of fact contained in said paragraph, 
defendants Creed Fulton Cox and C. F. Brown are without knowl¬ 
edge or information and, therefore, deny the same. 

Wherefore, having made full answer, all these defendants 
36 pray that the said amended bill of complaint be dismissed as to 
them with costs against the plaintiff. 

H arry H. Woodring, 

Secretary of War. 

By Malin Craig, 

Acting Secretary of War. 

Creed Fulton Cox, 

Chief of Bureau of Insular 

Affairs , War Department. 

C. F. Brown, 

Disbursing Agent. Philippine Revenue, 
Bureau of Insular Affairs , War Department. 

H. A. A. Smith, 

Chief of Office and General Purchasing 
Leslie C. Garnett, Officer. Panama Canal. 

United States Attorney. 

H. L. Underwood, 

Assistant United States Attorney. 

E. M. Caffey, 

Captain. Judge Advocate General's Office. War Depart meat. 

Attorneys for defendants. 

District of Columbia, ss: i 

' i 

Malin Craig, being first duly sworn, deposes and saj's that he is 
Acting Secretary of War of the United States, and as such has sub¬ 
scribed to the foregoing answer made on behalf of Harify H. Wood¬ 
ring, Secretary of War, one of the defendants in the above-entitled 
cause; that he has subscribed to said answer and makes this affidavit 
and verification on behalf of said defendant, because of the absence 
of the latter from the District of Columbia; that he has read the 
foregoing answer by him so subscribed and knows the contents 
thereof, and that the facts therein stated he verily believes to be 

* rue * Malin Craig. 

Subscribed and sworn to before me this 30th day of October 1936, 
[seal] Herbert F. St^tesir, 

Notary Piijblic , D. C. 

My Commission Expires Feb. 1, 1941. 
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37 District of Columbia, ss : 

Creed Fulton Cox. being first duly sworn, deposes and says 
that he is Chief of Bureau of Insular Affairs, War Department, and 
as such, named one of the defendants in the above-entitled cause; that 
he has read the foregoing answer by him subscribed and verily 
believes the facts stated therein to be true. 

Creed Fulton Cox. 

Subscribed and sworn to before me this 29th day of October. 1936. 

* 

[seal ] Alfred H. Mori. 

Notary Public , D. C. 


District of Columbia, ss : 

C. F. Brown, being first duly sworn, deposes and says that he is 
Disbursing Agent, Philippine Revenue, Bureau of Insular Affairs, 
W ar Department, and as such, named one of the defendants in the 
above-entitled cause; that he has read the foregoing answer bv him 
subscribed and verily believes the facts stated therein to be true. 

C. F. Brown. 

Subscribed and sworn to before me this 29th day of October, 1936. 

[seal] Alfred H. Mori. 

Notary Public . D. C . 


District of Columbia, ss: 

H. A. A. Smith, being first duly sworn, deposes and says that he 
is Chief of Office and General Purchasing Officer. Panama Canal, and 
as such, named one of the defendants in the above-entitled cause; that 
he has read the foregoing answer by him subscribed and verily 
believes the facts stated therein to be true. 

H. A. A. Smith. 


Subscribed and sworn to before me this 29th dav of October, 1936. 

[seal] Floyd B. Heimer. 

Notary Public . D. (\ 


Motion to strike paragraph 7and defenses 1 and 2 in ansu'cr,etc. 



Filed March 22, 1937 

******* 

Comes now Justus S. Warded, Receiver of the District National 
Bank of Washington, plaintiff herein by his attorneys and moves 
the Court to strike Paragraph 7 and defenses 1 and 2 set forth in the 
answer of defendants Harry H. Woodring. Secretary of War and 
H. A. A. Smith, Chief of Office and General Purchasing Officer of | 
Panama Canal, and for the entry of a decree pro confesso for the 
plaintiff against said defendants, and for reasons therefor states as 
follows: 

1. The said answer does not set up any defenses to the cause of 
action alleged in plaintiff’s amended bill of complaint, and plaintiff 
is entitled to have said Paragraph 7 and said defenses 1 and 2 stricken, 
and is entitled to a decree pro confesso against said defendants upon : 
the averments of plaintiff’s amended bill of complaint. 
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2. The pledge of the assets of the District National Bank to secure 
deposits of the government of the Canal Zone was unauthorized in 
law, ultra vires the bank, and void; and such pledge constituted an 
illegal and preferential disposition of the assets of the bijmk, and the 
Receiver may recover either the pledged securities or thjeir proceeds 
without restitution by payment in full of the credit balance on deposits 
in the bank at suspension. 

3. And for the additional reasons and principals of law set forth 
in the attached memorandum of Points and Authorities in support of 
this Motion. 

Brice Clagett, 

Charles E. Waixwrigiit, 

Attorneys for\ Plaintiff. 


39 Memorandum of Court 

i 

Filed July 14, 1937 j 

4c 4c 4c 4c 4: 4c ! 4c 

Motion to strike answers of Defendants Woodring ajnd Smith— 
sustained. 

Luhrixg, J . 

40 Order sustaining motion to strike, etc. 

Filed August 23, 1937 | 

4c 4c 4c 4c 4c 4c 4c 


This cause having come on for hearing at this term of| Court upon 
the plaintiff’s motion to strike paragraph 7 and defenses 1 and 2 of 
the answer filed by defendants herein and for a decree pro confesso 
against said defendants, and it appearing to the satisfaction of the 
Court that said motion should be granted, it is by the Court this 18" 
day of August, A. D. 1937, 

Adjudged, ordered and decreed, that the motion of plaintiff to strike 
paragraph 7 and separate defenses 1 and 2 of the answer of Harry 
H. Woodring, Secretary of War, and H. A. A. Smith, Chief of Office 
and General Purchasing Officer of Panama Canal, and fori a decree pro 
confesso against said defendants be and said motion is hereby granted; 
and, the said defendants, Harry H. Woodring, Secretary bf War, and 
H. A. A. Smith, Chief of Office and General Purchasing Officer of 
Panama Canal, having elected to stand on their respective answers 
as filed and having stipulated that a final decree be entered at this 
time, it is further 

Adjudged, ordered and decreed, that the defendant^, Harry H. 
Woodring, Secretary of War, and H. A. A. Smith, Chief of Office and 
General Purchasing Officer of Panama Canal, be and they are hereby 
ordered and directed to pay over to the plaintiff herein! the sum of 
$207,361.41, with interest at the legal rate from September 24. 1933 
to September 25, 1933, as of which date a credit and offset of 50% 
dividend on defendants* provable claims in the sum of $207,361.41 
amounting to $103,680.70 is hereby awarded and credited and there¬ 
after the balance of said judgment amounting to $103,6^0.71 will be 
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subject to and will carry interest at tlie legal rate from Septem- 
41 ber 25, 1933 to December 7, 1936, on which date a credit and 
offset of 25% dividend on defendants' provable general claim 
in the sum of $207,361.41 amounting to $51,840.35 is hereby awarded 
and credited, and thereafter the balance of said judgment amounting 
to $51,840.36 will be subject to and will carry interest at the legal 
rate from December 7,1936 until paid; and it is further 

Adjudged, ordered and decreed, that the defendants Harry H. 
Woodring, Secretary of War, and H. A. A. Smith, Chief of Office and 
General Purchasing Officer of Panama Canal, are entitled to file a 
claim against the Receiver of the District National Bank of Washing¬ 
ton and to receive such further dividends thereon as are paid to un¬ 
secured depositors and other general creditors of said bank; and it 
is further 

Adjudged, ordered and decreed, that execution may issue against 
the defendants upon the judgment herein awarded. 

O. R. Luhring, Justice. 

The defendants, by their attorneys, object and except to the entry 
of the above order and decree of the Court, which objection and ex¬ 
ception is hereby allowed by the Court, and an appeal is noted in 
open court to the United States Court of Appeals for the District of 
Columbia which appeal is hereby allowed by the Court. 

O. R. Luhring, Justice. 


No objection to the form. The defendants consent to the entry of 
a final decree herein in place of a decree pro confesso. 

H. L. Underwood, 

Assistant United States Attorney. 

42 Assignment of error* of Defendant* Woodring and Smith 

Filed September 1. 1937 

* * * * * * * 

(1) The Court erred in holding and determining that there was no 
authority for the pledging by the District National Bank of the 
securities involved to safeguard the deposits of the funds of the Pan¬ 
ama Canal and in not holding and determining that such authority 
existed. 

(2) The Court erred in not holding and determining that the giving 
of the securities by the District National Bank was warranted by 
custom and usage long established, well recognized and unquestioned 
for many years, and also sanctioned by the Secretary of the Treasury 
and the "Comptroller of the Currency. 

(3) The Court erred in not holding and determining that the plain¬ 
tiff was estopped from bringing and maintaining this suit by the 
action of his predecessor, the Conservator of the said bank, approved 
by the Comptroller of the Currency, in agreeing to (he sale of the 
securities and the setting up in the Hamilton National Bank of the 
credit account in the name of the Secretary of War. 
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(4) The Court erred in not holding and determining that the 
United States is an indispensable party to this suit insofar as the funds 
of the Panama Canal are concerned. 

(5) The Court erred in not holding and determining that the an¬ 
swer of these defendants constituted a complete defense to the suit 
against them; and in not overruling plaintiff’s motion tp strike and 

for a decree pro confesso. ] 

(6) The Court erred in sustaining the plaintiff’s motion to strike 

and for a decree pro confesso. j 

43 (7) The Court erred in entering a decree against these 

defendants. 

Leslie C. Garnett. 

United States Attorney, 

H. L. Underwood! 

Assistant United States Attorney, 

Attorneys for said (defendants. 

Service of a copy hereof is hereby acknowledged tliik 1st day of 
September 1937. 

Brice Clagett, 

Charles E. Wain weight. 

Attorneys fo ] r Plaintiff. 

I 

Designation of record 

| 

Filed September 1, 1937 

I 

* * * * * * | * 

The Clerk will please prepare the record on appeal herein, including 
therein the following: 

(1) Amended Bill of Complaint with Exhibits “A” ahd “B.” 

(2) Answer of defendants Harry H. Woodring, Secretary of War, 

and H. A. A. Smith, Chief of Office, Panama Canal, to Amended Bill 
of Complaint. j 

(3) Motion of plaintiff to strike portions of the answer of these 
defendants and for a decree pro confesso. 

(4) Memorandum of Court sustaining motion. 

(5) Final decree against these defendants. 

(6) Notation of appeal. 

(7) Assignment of Error. 

44 (8) This designation. 

Leslie C. Garnett, 

United States Attorney, 

H. L. Underwood, 

Assistant United States Attorney, 

Attorneys for defendants Ilarry H. Woodring, Secretary 
of War, and II. A. A. Smith, Chief of Office, Panama Canal. 

Service of a copy of this Designation is hereby acknowledged this 
1st day of September, 1937. 

Brice Clagett, 

Charles E. Wainwright, 

Attorneys for Plaintiff. 
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45 District Court of the United States for the District of Columbia 

United States of America. 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the fore<roin<r 
pages numbered from 1 to 44. both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
filed, copy of which is made part of this transcript, in cause No. 59007 
in Equity, wherein Norman R. Hamilton, Receiver, District National 
Bank of Washington, a Corporation, is Plaintiff, and George H. Dern, 
Secretary of War. et ah. are Defendants, as the same remains upon 
the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District this 
22nd day of October, 1937. 

[seal] C. E. Stewart, Clerk. 

No. 7055. Woodring, Secy, of War, et ah. Appellants, vs. Warded, 
Receiver. United States Court of Appeals for the District of Colum¬ 
bia. Filed Oct. 20.1937. Moncure Burke, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

i 

October Term, 1937 


No. 7055 


Harry H. Woodring, Secretary of War, And H. 
A. A. Smith, General Purchasing Officer and 
Chief of Washington Office, Panama Canal, 

APPELLANTS 

V. | 

Justus S. Wardell, Receiver, District National 
Bank of Washington, D. C. 


APPEAL FROM THE DISTRICT COURT OF THE tjNITED 
STATES FOR THE DISTRICT OF COLUMBIA j 

i 

i 

_ 

BRIEF FOR APPELLANTS 

l 

This appeal is from a decree (R. 23, 24) granting 
a motion of plaintiff below, appellee here, to btrike 
out the substantial part of appellants’ ansWer to 
plaintiff’s amended bill and for a decree prfy con- 
fesso against appellants (the defendants below), 
and directing the payment of an amount represent¬ 
ing the proceeds of certain assets of the District 
National Bank of Washington, D. C., which had 
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been pledged by the Bank to secure deposits in the 
Bank of moneys designated as “ Canal Zone 
Funds.’ * 1 

THE FACTS 

On August 18, 1914, the then Secretary of War 
opened two deposit accounts in the District Na¬ 
tional Bank, one designated “ Secretary of War, 
Canal Zone Funds, Call Account,” the other 44 Sec¬ 
retary of War, Canal Zone Funds, Checking Ac¬ 
count” (Amended Bill of Complaint, par. 7, R. 
2, 3). These deposits were made pursuant to a 
contract of the same date, entered into between the 
then Secretary of War and the Bank. A copy of 
that contract is made Exhibit “A” to the amended 
Bill (R. 8-11). 

In that contract the Secretary of War was iden¬ 
tified as “the executive officer of the United States 
charged by the President with the supervision and 
control over the governmental affairs of the Canal 
Zone.” It recites that the Secretary “desires to 
secure a safe and sure place for the deposit, cus¬ 
tody, safe-keeping, and disbursement of” funds 
which have been and will be collected and received 
by the administrative officers of the Canal Zone; 
that the Bank guarantees that it has a suitable, 
safe, and convenient place therefor and is prepared 
to undertake the custody and safe-keeping of and 

1 The appellants (defendants below) elected to stand on 
their answer and stipulated that a final decree might be en¬ 
tered instead of a pro confesso (R. 23). 
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accounting for said moneys and funds. It was 
agreed that upon the execution of the contract and 
the deposit with the General Purchasing Officer of 
the Panama Canal of bonds as security therefor > 
there w T ould be deposited with the Bank such part 
of the said moneys and funds as may be found con¬ 
venient and necessary (Article I). The Bank “in 
consideration of the benefits it will derive! from 
being made such place of deposit, the mutual enter¬ 
ing into of the agreement herein set forth, and the 
deposit with it of such moneys and funds, under¬ 
takes and agrees to receive and safely keep and dis¬ 
burse and properly account for all moneys arid 
funds deposited with and turned over to it by the 
Collector of the Panama Canal, or by other agents, 
or representatives of the Secretary of War” 
(Article II). | 

i 

“As security for the safe-keeping and prompt 
payment of the moneys and funds deposited finder 
this agreement and the faithful performance 
thereof, the Bank shall deposit with * j * * 

General Purchasing Officer of the Panama (Sana), 
bonds of the acceptable value of a sum not less at 
any times than the amount of moneys and funds 
deposited under this agreement.” These bonds 
were to be deposited in the vaults of the American 
Security and Trust Company (Article VIII). 

The Bank further agreed that in the event it 
failed to make prompt payment or to safely keep 
the moneys and funds deposited with it, or pther- 
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wise failed to faithfully perform all the provisions 
of the agreement, “the said bonds shall become the 
property of the Secretary of War and may be either 
retained by him or may be sold, transferred, and 
conveyed * * * by the said Secretary of War, 

or his duly authorized agent, as his absolute prop¬ 
erty, and the proceeds realized from the said sale 
or sales shall be applied * * * to the liquida¬ 

tion of any amount due by the Bank under this 
agreement 7 ’ (Article IX). 

Under this agreement and upon the opening of 
the two accounts specified, the Bank deposited se¬ 
curities. On March 5, 1933, the Bank was closed 
by Proclamation of the President of the United 
States. It never reopened and was found and de¬ 
termined to be insolvent by the Comptroller of the 
Currency, who appointed a Conservator on March 
14, 1933, and later, November 6, 1933, a Receiver 
who brought this suit. 

At the time of the suspension of the Bank, the 
credit balance in the “Call Account” amounted to 
$200,000.00 and that in the “Checking Account” 
amounted to $14,739.80. The par value of the se¬ 
curities deposited to insure these deposits was at 
that time $274,200.00. (Bill, par. 7, R. 2, 3; Ans. 
par. 7, R. 13). 

After the closing of the Bank, the securities 
pledged were sold to the Hamilton National Bank 
of Washington under an agreement by the Secre¬ 
tary of War and the General Purchasing Officer, 




with the then Conservator of the District! Bank, 
whereby the Secretary of War was paid fiiom the 
proceeds of said sale $214,739.80, representing the 
credit balances on the two deposits, and $3^535.37, 

i 

representing interest on said deposits. Theke pay¬ 
ments were made by the setting up of a new deposit 
account in the Hamilton National. (Bill, p. 7, R. 3; 
Ans. par. 7, R. 13.) The Comptroller of the Cur¬ 
rency was aware of the proposed sale and sanc¬ 
tioned and approved it (Ans. par. 7, R. 15, J6). 


THE LEGAL PREDICATE OF THE AMENDED J^ILL 

The theory upon which the suit is brought is that 
there was no authority for the pledge of the securi¬ 
ties by the Bank or for the receiving of the securi¬ 
ties by the Secretary of War; that the payments 
to the Secretary from the proceeds of the sale of 
the securities was illegal, was made under a mistake 
of law, and that such proceeds were and are a trust 
fund for the benefit of the depositors, creditors, and 
stockholders of the Bank and as such are recover¬ 
able from these defendants. (Bill, par. 7, ij. 3, 4.) 


THE DEFENDANTS' ANSWER 

i 

I 

The answer denies that the pledge and deposit of 
the securities was without authority of law; denies 
that the Secretary was without authority to receive 
and accept the securities and denies that spid se¬ 
curities or the proceeds paid to them were or are 
held in trust and are recoverable. It averred that 
the making of the contract for the deposit and de- 
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livery of the securities was within the authority and 
power of the Secretary of War, conferred upon him 
by Acts of Congress and by regulations promul¬ 
gated pursuant to statutory authority; that the 
securities pledged were lawfully in the possession 
of the Secretary of War and that the sale of the 
securities and the payment of the proceeds was in 
all respects regular and lawful. (Ans. par. 7, R. 
13.) 

It was further alleged that the deposits for which 
the securities were pledged consisted almost en¬ 
tirely of moneys received by the Postal Service of 
the Canal Zone as deposit money order funds 
(equivalent to postal savings fimds in the United 
States), and money order funds. 

The answer then sets up in some detail the Stat¬ 
utes and regulations from which the power and 
authority of the Secretary are adduced (R. 14,15). 

Further, it was asserted that the action of the 
Secretary in negotiating for the giving of security 
to safeguard the deposits and of entering into the 
contract was the subject of correspondence be¬ 
tween the Secretarv of War and the Treasury De- 
partment and was approved by the Treasury and 
that the entering into the contract with the District 
National Bank was specifically recommended by the 
Comptroller of the Currency and the Secretary of 
the Treasury (Ans. par. 7, R. 15). 

That requiring and giving security was in ac¬ 
cordance with a practice and custom adopted and 


acted upon in respect of other deposits of Canal 
Zone funds and in respect of other deposits o f funds 
under the control of or administered by other de¬ 
partments or agencies of the United States and 
which had continued without objection or challenge 
for more than twenty years and until after the 

closing of the various banks in which such! funds 

! 

were deposited; that such custom and practice were 
known to the Comptrollers of the Currency during 
said period and were recognized and approyed by 
them. Moreover, that in the case at bar the Comp¬ 
troller was aware of the proposed sale of the securi¬ 
ties, made no objection to it but sanctioned and 
approved it (R. 15, 16). 

It is also averred that Congress was inforined of 
the taking of security for deposits of Cana,! Zone 
funds by annual reports made by the Comniission 
to it and by reports made to Committees of Con¬ 
gress dealing with legislation for the Canal Zone 
(R. 16). 

For separate defenses, it is asserted (R. 16) : 

1. That the United States is an indispensable 
party to the suit, one in whose absence the Court 
ought not to proceed. 

2. The plaintiff has an adequate remedy at law 
in the Court of Claims. 

i 

i 

THE MOTION TO STRIKE 

The motion which the Court granted Y as to 
strike out paragraph 7 of the answer, whicji con- 

36629—38 - 2 
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tains the defenses set forth above, and the affirma¬ 
tive, separate defenses just enumerated; a decree 
pro confesso was also asked. 2 (R. 22.) 

THE ASSIGNMENT OF ERRORS 

The errors assigned in support of the appeal are 
(E, 24, 25)— 

(1) The Court erred in holding and deter¬ 
mining that there was no authority for the 
pledging by the District National Bank of 
the securities involved to safeguard the de¬ 
posits of the funds of the Panama Canal and 
in not holding and determining that such 
authority existed. 

(2) The Court erred in not holding and 
determining that the giving of the securities 
by the District National Bank was war¬ 
ranted by custom and usage long established, 
well recognized and unquestioned for many 
years, and also sanctioned by the Secretary 
of the Treasury and the Comptroller of the 
Currencv. 

(3) The Court erred in not holding and 
determining that the plaintiff was estopped 
from bringing and maintaining this suit by 
the action of his predecessor, the Conserva¬ 
tor of the said bank, approved by the Comp¬ 
troller of the Currency, in agreeing to the 

2 The bill of complaint included a claim on similar grounds 
for recovery of proceeds of the sale of securities pledged by 
the bank for deposits of funds of the Government of the 
Philippine Islands (Par. 8 of amended bill). This claim is 
not included in this appeal but is still pending in the District 
Court. 
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sale of the securities and the setting up in the 
Hamilton National Bank of the credit ac¬ 
count in the name of the Secretary of War. 

(4) The Court erred in not holdipg and 
determining that the United States is an in¬ 
dispensable party to this suit insofar 1 as the 
funds of the Panama Canal are concerned. 

(5) The Court erred in not holding and 
determining that the answer of these defend¬ 
ants constituted a complete defense to the 
suit against them; and in not overruling 
plaintiff’s motion to strike and for a decree 
pro confesso. 

(6) The Court erred in sustaining the 
plaintiff’s motion to strike and for a decree 
pro confesso. 

(7) The Court erred in entering a decree 
against these defendants. 

THE STATUTES INVOLVED 

The statutes pertinent in the consideration of this 
appeal are set forth in the appendix, pages 47-54. 

i 

SUMMARY OF THE ARGUMENT . j 

1. There was full authority for the pledging of 
the securities for the safe-guarding of the deposits. 

2. The giving of security for Canal Zone deposits 
was recommended, sanctioned, and approved by the 
Secretary of the Treasury and the Comptroller of 
the Currency. 

3. The practice of pledging securities to| safe¬ 
guard deposits made by government officers and 
agencies has existed undisturbed and unquestioned 
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for many years, thus establishing a custom or usage. 
It was known to Congress. 

4. The Receiver is estopped to maintain this suit 
because the Comptroller of the Currency and the 
Conservator of the District National Bank ap¬ 
proved, agreed to, and sanctioned the sale of the 
securities. Even if they acted under a mistake of 
law, a recovery cannot be had. 

5. The United States is an indispensable party 
to this suit. 

ARGUMENT 

I 

There was full authority for the pledging of the securities 
to insure the deposits of Canal Zone funds 

The plaintiff’s bill is premised upon the proposi¬ 
tion that in the absence of statutory authority, na¬ 
tional banks lack authority for a pledge such as 
that under consideration here. Reliance is put on 
the decisions in Texas & Pacific By. Co. v. Pottorff, 
291 U. S. 245, City of Marion v. Sneeden , id. 262, 
and O’Connor v. Rhodes, 65 App. D. C. 21. 

But, the question presented here is whether there 
was authority, in this instance, for the pledging, 
for the answer of appellants asserted that there was 
and set up the basis for that claim, namely, the 
laws, executive orders, and regulations affecting the 
Canal Zone by virtue of which authority to exact 
a pledge for funds such as these, was granted or 
conferred (R. 14 and 15). 

Now, if a government officer or agency is given 
the power to require security or is authorized to 
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thus safeguard deposits in national banks, that is 
authority for the banks to give it. Texas & Pacific 
By. Co. v. Pottorff, supra, p. 257, 258 and notes 11 
and 12; O'Connor v. Rhodes, supra. 

We, therefore, proceed to a consideration jof the 
Acts of Congress, Executive orders, and regulations 
affecting the Canal Zone, which we rely upon to 
show authority for the execution of the pledge 
It appears that the deposits of Canal Zone; funds 
in the District National Bank at the time it plosed 
were composed almost entirely of moneys received 
by the Postal Service of the Canal Zone, viz: de¬ 
posit money order funds and money order funds 
(Ans. R. 14). j 

The Act of June 28, 1902, c. 1302, 32 Stai 481, 

i 

Appendix, p. 47, authorized the President to ac¬ 
quire for the United States from the Republic of 
Colombia, perpetual control of a strip of lapd not 
less than six miles wide, extending from the Carib¬ 
bean Sea to the Pacific Ocean, which control was 
to include jurisdiction over said strip and the ports 
at the ends thereof to make such police and sani¬ 
tary rules and regulations as shall be necessary to 
preserve order and preserve the public health 
thereon, and to establish such judicial tribunals as 
may be agreed upon thereon as may be necessary 
to enforce such rules and regulations. (Sec. 2.) 

Section 7 of the Act created the Isthmian Canal 
Commission “to enable the President to construct 
the canal and works appurtenant thereto ,’\ de¬ 
clared that Commission should in all matters be 
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subject to the direction and control of the Presi¬ 
dent and should make reports to the President of 
all “their actings and doings,” which reports 
should be transmitted by the President to Congress. 

The Act of April 28, 1904, c. 1758, 33 Stat. 429, 
Appendix, p. 49, authorized the President to take 
possession of the ten mile strip 4 ‘hereinafter re¬ 
ferred to as ‘the Canal Zone,’ ” acquired from the 
Republic of Panama under treaty. Section 2 
provided: 

That until the expiration of the Fifty- 
eighth Congress, unless provision for the 
temporary government of the Canal Zone be 
sooner made by Congress, all the military, 
civil, and judicial powers as well as the 
power to make all rules and regulations nec¬ 
essary for the government of the Canal Zone 
and all the rights, powers, and authority 
granted by the terms of said treaty to the 
United States shall be vested in such person 
or persons and shall be exercised in such 
manner as the President shall direct for the 
government of said Zone and maintaining 
and protecting the inhabitants thereof in 
the free enjoyment of their liberty, prop¬ 
erty, and religion. 3 

3 The fifty-eighth Congress ended March 1905, and no 
legislation relating to the Canal Zone was enacted until the 
second session of the Sixty-second Congress. That legisla¬ 
tion will be considered hereinafter, but first we deem it ad¬ 
visable to set forth other regulations and orders issued in the 
interim. 
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Under the authority thus vested in the President 
he, by letter of May 9, 1904, to the Secretary of 
War, directed that all the work of construction of 

i 

the Canal and “all the governmental power in and 
over said Canal Zone and its appurtenant territory, 
which by virtue of the Act of Congress approved 
April 28, 1904, and these instructions, shall be 
vested in said Isthmian Canal Commission, shall be 
carried on or exercised under your supervision and 
direction as Secretary of War.” 

By that same letter, the President authorised the 
said Commission to make all needful rules and reg¬ 
ulations for the government of the Zone ahd for 
the correct administration of the military, civil, 
and judicial affairs of its possessions until the close 
of the fifty-eighth Congress. It was also tjherein 
authorized to “legislate on all rightful subjects of 
legislation not inconsistent with the laws and 
treaties of the United States * * V’ j That 
power was also to “include the power to rai^e and 
appropriate revenues in said Zone, and all taxes, 
judicial fines, customs duties, and other revenues,” 
levied under the authority of the Commission shall 
be retained, accounted for, and disbursed by said 
Commission for its proper purposes. 

Further, all laws, rules, and regulations of a gov¬ 
ernmental character enacted by the Commission 
were directed to be submitted to the Secretary of 
War for approval and “should your approval be 
withheld * * * then from that time th6 law, 

i 
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rule, or regulation shall thereafter have no force or 
effect.” 

On June 24,1904, the Secretary of War directed 
the establishment of a postal service in the Canal 
Zone and instructed the Governor of the Canal 
Zone to formulate a plan for such service which 
should include such provisions of the postal service 
of the United States as were not inapplicable to the 
conditions of law and fact existing in the Canal 
Zone. The plan was to be submitted to the Isth¬ 
mian Canal Commission for its action. 

/ 

That Commission enacted, September 2, 1904, 
Act No. 8, which in section 42 established a postal 
service to be conducted, regulated, and controlled 
by such of the laws, rules, and regulations of the 
postal service of the United States as are not inap¬ 
plicable to the conditions of law and fact existing in 
the Zone, and the laws enacted and the rules and 
regulations adopted by the Commission. 

The money order system of the Canal Zone was 
established pursuant to a resolution of the Com¬ 
mission of May 2,1906. 

After the creation of the Postal Savings System 
for the United States by the Act of June 25, 1910, 
36 Stat. 814, 39 U. S. Code 751 et seq., the President 
by Executive Order of September 8, 1911, estab¬ 
lished a postal savings system for the Canal Zone. 

i ^ 

By Executive Order of September 5, 1914, it was 
provided that money orders might be issued “for 
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the accommodation of persons desiring to deposit 
their savings in the post offices of the Canalj Zone.” 

Thus, money orders issued for deposits were des¬ 
ignated deposit money orders. 4 It is important to 
observe that about 75 per cent of the funds depos¬ 
ited in the District National Bank, which ajre here 
involved, consisted of moneys represented by such 
deposit money orders. About 25 per cent consisted 

i 

of moneys received for money orders. 

Now, the Postal Savings Act for the United 
States specifically requires the Board of Trustees 
of that System to deposit postal savings funds in 
banks and that the Board “ shall take froijn such 
banks * * * security * * * to inslire the 

i 

safety and prompt payment of such deposits.;” (39 
U. S. Code, Sec. 759, Appendix, p. 54.) 

Since the order establishing the postal seryice of 
the Canal Zone made applicable the provisions of 
the postal service of the United States, which were 
not inapplicable to the conditions of law aqd fact 
existing in the Canal Zone, it is clear that tbe pro¬ 
visions of the Postal Savings Act insofar as the 
requirement of security for deposits was concerned 
thus became applicable to Canal Zone funds derived 
from deposit money orders. 

Although the terms of the Act of April 28j 1904, 
supra, had seemingly limited authority for the gov- 

1 Deposit money orders were recognized by the r 4ct of 
August 21, 191b, 39 Stat. 528, Sec. 6, and September 21, 
1922, 42 Stat. 1008, Sec. 11, now 48 U. S. Code 1324,| which 
provided for payment of interest thereon. Appendix^ p. 52. 

30620—38- j 
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eraing of the Canal Zone, yet a period of more than 
eight years elapsed before any further Congres¬ 
sional action was taken. Naturally, questions arose 
as to the legal situation. 

In an opinion dated January 30, 1907, 26 Op. A. 
G. 113, the Attorney General considered a question 
asked by the Secretary of War as to whether by 
Section 2 of the Act of April 28, 1904, the Presi¬ 
dent, as distinguished from the Isthmian Canal 
Commission was prohibited from putting into effect 
bv Executive Order needed rules and regulations 
for the Canal Zone and whether he had lost the 
power to modify rules and regulations of the Com¬ 
mission established prior to the expiration of the 
Fifty-eighth Congress. 

The Attorney General held that under the Treaty 
with Panama, it became the duty of the United 
States to provide a government for the territory 
acquired and that (p. 116,117)— 

in the absence of any provision by Congress 
to effect this object, the President would be 
authorized and obliged by his duty as execu¬ 
tive head of the nation under the Constitu¬ 
tion to discharge the obligation thus resting 
upon the nation; and if Congress had taken 
no action whatever on the subject, the right 
of the President to thus administer the ter¬ 
ritory controlled bv the nation would not be 
open to question. In fact, however, Con¬ 
gress, by the hirst section of the act above 
quoted, authorized the President ‘to take 
possession of and occupy on behalf of the 
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United States’ the territory generally known 
as the Canal Zone, and covered by the terms 
of the treaty. This authority to take pos¬ 
session of and occupy would, of itself, imply 
the authority to govern in so far as govern¬ 
ment was needful to secure the safety and . 
welfare of the inhabitants of the territory 
occupied, whether such inhabitants dwelt 
there at the time of its cession or came there 
for lawful purposes, and with the consent of 
the United States afterwards. I 


Discussing the provision of the 1904 act, contain¬ 
ing the provision which seemed to limit authority 
to the expiration of that Congress, the Attorney 
General said (p. 117) : 


In my opinion this provision is to be con¬ 
sidered as declaratory only of what would 
have been the rights and duties of thd Presi¬ 
dent if it had not been enacted. It is true 
that by its terms its effect is limited to the 
duration of the Fifty-eighth Congress, but I 
do not understand this as meaning that Con¬ 
gress intended the Canal Zone to be without 
any legal government after the period fixed. 
Such a conclusion would be, in my dpinion, 
wholly inadmissible, in view of the univer¬ 
sally recognized duty on the part of any civ¬ 
ilized power to provide a government! for all 
territory under its control; and the limita¬ 
tion of time mentioned in this sectiop must 
be interpreted, in my opinion, as inserted 
merely to show that, during the period of its 
own lawful existence, and unless led to hold 
differently by succeeding events, the j Fifty- 
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eighth Congress intended that the powers of 
government, which it might have lawfully 
exercised over the Canal Zone, should be ex¬ 
ercised, by its authority and under its dele¬ 
gation, by the President or such officers or 
persons as he might employ for the purpose. 
That Congress did not intend, or expect, the 
President’s authoritv over the Canal Zone to 
end at the time mentioned in the second sec¬ 
tion of the act approved April 28,1904, seems 
clear by the provision in the act approved 
December 21, 1905 (34 Stat. 5), making ap¬ 
propriations to continue the construction of 
the canal, to the effect, that “the President 
shall annually cause to be made, by the per¬ 
sons appointed and employed by him in 
charge of the government of said Canal 
Zone * * * estimates of expenditures.” 

By this provision Congress recognized the 
President as authorized to govern the Canal 
Zone and appoint and employ persons to 
take part in that government. Evidently, 
then, Congress did not consider the power 
expressly conferred upon the President by 
section two of the act of Congress approved 
April 28, 1904, as terminating at the time 
mentioned in that section. 

His conclusion was that (p. 119)— 

I therefore answer your question in the 
negative and advise you that, in my opinion, 
the President may now, directly or through 
the persons appointed and employed by him 
to govern the Zone and build the canal, adopt 
needed rules and regulations for the govern- 
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ment of the Canal Zone, and that he has not 
lost the power to modify any of the rules 
and regulations established by the Canal 
Commission prior to the expiratiop of the 
Fifty-eighth Congress. 

However, there was express ratification by the 
Act of August 24, 1912, 37 Stat. 560, c. 390, ap¬ 
pendix, p. 50, which in section 2 declared (J). 561) : 

That all laws, orders, regulations, and or¬ 
dinances adopted and promulgated in the 
Canal Zone by order of the President; for the 
government and sanitation of thd Canal 
Zone and the construction of the Panama 
Canal are hereby ratified and confirmed as 
valid and binding until Congress shall other¬ 
wise provide. 48 U. S. Code 1309. j 

Section 4 of that act (known as the Panama 
Canal Act) authorized the President to discontinue 
the Isthmian Canal Commission, when in hits judg¬ 
ment the construction of the canal was sufficiently 

advanced to render its services unnecessary. He 

r 

was authorized thereafter to complete, govern, and 
operate the canal and govern the Canal Zone, or to 
cause them to be governed through a Governor of 
the Panama Canal and such other persons as he 
might deem competent. The Governor wa$ to be 

i 

appointed by the President and confirmed by the 
Senate. All other persons necessary for the com- 

j 

pletion, management, maintenance, operatioh, gov¬ 
ernment, and protection of the canal and the; Canal 
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Zone should be appointed by the President, or by 
his authority. 48 U. S. Code 1305. 

Section 7 provided that the Governor of the 
Panama Canal should have official control and 
jurisdiction over the Canal Zone and should per¬ 
form all duties in connection with the civil govern¬ 
ment of the Canal Zone. It further declared that 
unless otherwise provided in the act “all existing 
laws of the Canal Zone referring to the civil gov¬ 
ernor or the civil administration" thereof should be 
“applicable to the Governor of the Panama Canal, 
who shall perform all such executive and adminis¬ 
trative duties required by existing law." 48 U. S. 
Code 1307. 

Bv Executive Order of January 27, 1914, eifec- 

%J f 7 

tive April 1, 1914, the President established a per¬ 
manent organization for the canal and the Canal 
Zone. This included an accounting department. 

The regulations governing the accounting depart¬ 
ment relate specifically to funds deposited in banks, 
as the Governor’s circular No. 660-61 of April 5, 
1923, provides : 

Postal savings, money orders, clubhouse, 
and other trust and security funds received 
shall be remitted to depositories in accord¬ 
ance with contracts entered into bv the Sec- 
retary of War, and disbursed only on vouch¬ 
ers or warrants approved by the auditor. 

It will be remembered that the contract for secu¬ 
rity herein was executed in 1914, following a prac¬ 
tice adopted as to Canal Zone funds in 1909 (R. 15), 
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so that the Governor’s circular just referred to . 

l 

merely was declaratory of what had been the prac¬ 
tice for about 14 years. 

That Congress recognized and approved the 
practice is indicated by sections 6 and 7 of the Act 
of August 21, 1916, c. 371, 39 Stat. 528, which pro¬ 
vide : appendix p. 52. 

Section 6. That deposit monevl orders 
issued in the Canal Zone in lieu of postal 
savings certificates in accordance with the 
rules and regulations heretofore established 
by the President, or that may hereafter be 
established by him, shall bear interest at a 
rate not exceeding two per centum per an¬ 
num. 

Section 7. That the interest received 

from the Canal Zone monev-order funds de- 

•/ 

posited in banks under Canal Zone j regula¬ 
tions shall be available to pay the interest 
on deposit money orders authorized by the 
preceding section. Such interest shall also 
be available to pay any losses which are 
chargeable to the Canal Zone postal ^service. 
[Italics supplied.] 

i 

These sections as amended appear as Sections 
1324 and 1325 of Title 48 of the U. S. Code, j 

Of particular significance is section 1 of the Act 
of February 16, 1933, c. 89, 47 Stat. 812, 4$ U. S. 
Code 1323a, appendix, p. 52, which is as follows: 

The postal service of the Canal Zone shall 
be governed by such of the laws, rules, and 
regulations of the Postal Service of the 
United States as are not inapplicable to the 


I 

| 

i 

i 

! 

I 



22 


conditions existing in the Canal Zone, and 
the Governor of the Panama Canal is 
authorized to establish new post offices or 
discontinue those already established, to 
provide such rules and regulations as are 
necessary for the operation of the service, 
to appoint the personnel thereof, and to pre¬ 
scribe the postage stamps and other stamped 
paper which shall be used in such service: 
Provided, however. That the expenses of op¬ 
erating the Canal Zone postal service shall 
be defrayed, so far as possible, from the rev¬ 
enue derived therefrom, the use of which 
for that purpose is hereby authorized. 


This latter statute is clearlv in effect a ratification 

%/ 

of the action and the policy and practice of the 
Canal Zone authorities in respect of postal service 
in the Canal Zone, and is authority for the requir¬ 
ing of security to insure postal service funds, even 
if there were any doubt of the scope and validity 
thereof prior thereto. It may properly be con¬ 
strued as validating prior pledges. McNair, Re¬ 
ceiver, etc., v. Knott, Treasurer, U. S. Supreme 
Court, decided December 13, 1937. 

It should be noted that this statute was enacted 


prior to the closing of the District National Bank. 

These enactments of Congress, the orders of the 
President and the regulations adopted for the gov¬ 
ernment of the Canal Zone demonstrate that there 


was authority for the requirement of security not 

only for the deposit money order funds, but also for 

monev order funds and other funds. 

& 
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The giving of security for Canal Zone deposits was 
recommended, sanctioned, and approved by the Secre¬ 
tary of the Treasury and the Comptroller of the 
Currency 

i 

The answer to the amended bill of complaint 
averred that the action of the then Secretary of 
War in negotiating for the giving of securities to 
safeguard Canal Zone deposits and of entering into 
the contract with the Bank which is here involved, 
was the subject of correspondence between h;im and 
the Treasury department and was specifically rec¬ 
ommended by the Comptroller of the Currency and 
the Secretary of the Treasury (R. 15). 

On October 21, 1908, the Chairman of thp Isth¬ 
mian Canal Commission brought to the attention 
of the Secretary of War the question of the safe¬ 
keeping of the money of the Canal Zone govern¬ 
ment then amounting to more than a million dol¬ 
lars. He stated that it was advisable that th^ funds 
should not remain in hands of the Treasurer of the 
Canal Zone, and also desirable that so much j of the 
moneys as were not in constant use, shoulcj draw 
interest. He recommended arrangements be en¬ 
tered into with the International Banking! Com- 

I 

pany, which had branches in the Canal Zone and 
whose main office was in New York City, similar 

i 

to those then existing between the War Department 
and that Company covering the deposit of Phil¬ 
ippine funds. 


:uk;20—38- 
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Thereafter, the matter was taken up with the 
Treasury Department, which was asked what bonds 
would be considered satisfactory to secure the 
deposit. The Acting Secretary of the Treasury 
on April 21,1910, advised, among other things, that 
the kind of bonds named in the press announcement 
of the Secretary of the Treasury of December 18, 
1909, would be satisfactory security; that it would 
be advisable to divide the deposits between two or 
more banks, and that the security should be kept in 
the safe of the Isthmian Canal Commission at 
.Washington. 

April 23, 1910, the Secretary of War wrote the 
Secretary of the Treasury asking the latter's ad- 
vice as to whether he would consider a deposit with 
either the Commercial National Bank or the Riggs 
National Bank, at about two per cent satisfactory, 
if the deposit were covered by bonds described in 
paragraphs 2 and 3 of Treasury Department Circu¬ 
lar dated December 24, 1908. To this Secretary 
MacVeagh replied that it would be, if the deposit 
were covered bv bonds described in a Treasury 
circular. 0 

On July 25, 1914, the Comptroller of the Cur¬ 
rency wrote the Secretary of the Treasury in an- 

•'’Thereupon a contract dated May 11, 1910, was entered 
into with the Commercial National Bank for a deposit of 
Canal Zone funds and the pledge of security by that bank 
to safeguard the deposit. That transaction is involved in a 
suit here on appeal similar in its purpose to the case at 
bar. It is styled I viand Waterway* Co/p. et al. vs. Hardee , 
Kec. No. 7056. 
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swer to the latter's memorandum, that thb Com- 

* 

mercial National Bank, the Continental Trust Co., 
and the District National Bauk would be pleased to 
receive Canal Zone deposits and would provide 
securities to secure them. 

I 

Thereupon, Secretary McAdoo wrote the Secre¬ 
tary of War transmitting the Comptroller's! memo- 
randum and informing him that the specified banks 

i 

would comply with the regulations of th!e War 
Department relative to deposit of securities! 

The Secretary of War then informed thp Secre¬ 
tary of the Treasury that it had been decided to 
make the new deposit with the District National 
Bank of Washington and the contract of August 
18, 1914, Exhibit A, was executed. ! 

In the face of this record of knowledge, approval, 
and sanction, it is difficult to see any justification 
for the bringing of this suit by the plaintiff Re¬ 
ceiver, the appointee and representative ! of the 
Comptroller of the Currency whose predecessor in 
office had recommended exaction of securities to 
safeguard deposits in this case and who kpew of 

i 

the action taken in this case and approved of it; 
especially when it was done in reliance on the ad¬ 
vice of the Secretary of the Treasury ahd the 
Comptroller of the Currency and was unchallenged 
and unquestioned for more than fifteen yeaijs. 

We might also suggest that the situation pre¬ 
sented might well call for the application of the 
legal principle, that the construction given tb legis- 
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lative acts by an agency charged with the execution 
thereof adhered to over a considerable period of 
years will be deemed determinately persuasive and 
will not be lightly put aside, U. S. v. Hammers, 221 
IT. S. 220, 228; Logan v. Davis, 233 U. S. 613, 627; 
LaRoque v. U. S., 239 U. S. 62, 64; McLaren v. 
Fleischer, 256 U. S. 477, 4S1; Swendig v. Wash¬ 
ington Co., 2 65 U. S. 322, 331. 

Here the Secretary of War, the Chairman of the 
Isthmian Canal Commission and apparently their 
subordinates considered that the proposed action in 
respect of securities was authorized under the laws 
and rules and regulations governing the Canal Zone. 
The Secretary of the Treasury and the Comptroller 
of the Currency shared that view and did not ex- 
press any doubt of the legality of it and are clearly 
shown to have recommended it. Who of all the 
officers of the government would be in better posi¬ 
tion to pass upon the question than these two since 
national banks are under their supervision? 

Furthermore, we submit that in the light of the 
correspondence between the Secretary of the Treas¬ 
ury and the Secretary of War herein set forth, and 

* * 7 

I 

particularly the advice given and statements made 
bv the Secretary of the Treasury regarding the 
depositing of the Canal Zone funds were tanta¬ 
mount to, and a substantial compliance with, the 
statute authorizing the Secretary of the Treasury 
to designate national banks as depositaries of pub¬ 
lic moneys (12 U. S. Code, Sec. 90). 
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III 


The practice of pledging securities to safeguard deposits 
made by government officers and agencies has existed 
undisturbed and unquestioned for many ye^rs, thus 
establishing a custom or usage 

The defendants’ answer set up a custoih on the 
part of national banks of pledging securities for 
deposits like or similar to the deposit in this case 
(R. 15,16). ! 

In the letter to the Secretary of War; written 
October 21,1908, by the Chairman of the Isthmian 
Canal Commission (see page 23, supra), he recom¬ 
mended arrangements be entered into for the de¬ 
posit of Canal Zone moneys u similar to those now 
existing between the War Department and this 
company (the International Banking Company) 
covering the deposit of Philippine funds. ’1 

This practice in respect to Philippine moneys was 
initiated in 1908. The custom or practice in re¬ 
spect of Canal Zone funds was, as we have seen, 
initiated in 1909. Later and in 1921, it kvas fol¬ 
lowed in respect of funds deposited by the U. S. 
Shipping Board Fleet Corporation and about 1926 
by the Inland Waterways Corporation. 

This practice was not confined to banhs in the 
District of Columbia but followed by banks through¬ 
out the United States, particularly in respect of 
Philippine funds, as to which contracts were made 
by the Secretary of War acting for the iGovem- 
rnent of the Philippine Islands. (See paragraph 8, 
R. 16, which refers to Philippine deposits, j) 
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It is significant that in the Pottorff ease, the 
Court referred to the fact that the record in that 
case was barren of evidence that the practice of 
pledging assets to secure private deposits had ever 
prevailed among national banks and observed that 
only two cases, recently decided, are reported in- 

i 

volving such a pledge and noted that in the case 
under consideration there was a specific finding 
that the challenged pledge was the only instance 
wherein that bank had ever pledged assets for a 
private deposit, 291 U. S. 254, 255. 

Further, it was said, pages 256, 257, that the fact 
that the bank had frequently secured private de¬ 
posits by surety bonds lent no support to the con¬ 
tention that the power to pledge was necessary to 
carry on the business of deposit banking. The 
court went on to state: 

There is, however, no finding that among 
national banks there exists the practice of 
securing by surety bonds some private de¬ 
posits. If there has been such a practice, it 
must have been a secret one; for reference to 
it has not been found in either official re¬ 
ports, or the books on banking or other pub¬ 
lications dealing with financial affairs. 

The observations and statements cited indicate 
that if such practice could have been established, 
that would have been an important factor in the 
case. 

Now, in the instant case, there can be no doubt 
that the practice of pledging was no secret; it ob- 


i 

_ 
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tained in respect to other funds similar in charac¬ 
ter deposited in this and other banks in [the Dis¬ 
trict. It was followed by many other banks in the 
United States. Further, these funds differ from 
the private funds considered in the Pottdrff case. 

Moreover, this practice in respect to Canal Zone 
funds was known to Congress. In Annual Reports 
made by the Isthmian Canal Commission! to Con¬ 
gress, it was stated that large deposits had been 
made in Washington banks. (Annual Reports for 
1909 to 1915, inclusive.) | 

In the Annual Report for 1913, the fallowing 
statement appears, p. 415: i 

The major portion of the funds of the 
Canal Zone have been continued ori deposit 
with the two depositories at Washington, 
D. C., although an amount not exceeding 
$100,000 is deposited in one of the banks on 
the Isthmus. The actual amount in all de¬ 
positories on June 30,1913, was $2,168,339.62, 
secured by the deposit of high-grade bonds 
under control of a representative of the 
Government. 

In the Report for 1914, it was said, p. 328j: 

The major portion of the fundjs of the 
Canal Zone have continued on deposit with 
the two depositories in Washington, al¬ 
though an amount not exceeding $100,000 is 
deposited in one of the banks on the Isthmus. 
The amount on deposit in all depositories 
June 30, 1914, was $1,594,285.53, against 
$2,168,339.62 on June 30,1913. These funds 


! 
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are secured by the deposit of high grade 
bonds under the control of a representative 
of the Government. 

And in the Report for 1915, the following, pp. 
278, 279: 

The depositaries of the Canal Zone funds, 
including in that term money order, postal 
savings, and clubhouse funds, have been con¬ 
tinued three in number, the District Na¬ 
tional Bank and the Commercial National 
Bank, of Washington, D. C., and the Panama 
Branch of the International Banking Cor¬ 
poration. On June 30, 1913, the amount on 
deposit was $2,168,339.62; on June 30, 1914, 
$1,594,285.53; and on June 30, 1915, $770,- 
965.18. There is also a small amount still 
remaining in the Riggs National Bank of 
Washington, necessarily left there on ac¬ 
count of outstanding checks chargeable 
against the deposit. These funds are all se¬ 
cured by the deposit of high-grade bonds 
under the control of a representative of the 
Government. Interest on deposits during 
the year amounted to $48,798.35, as against 
$61,354.12 received during 1914. 

In a report, House Report No. 1083, 67th Con¬ 
gress, 2d Session, made by a Committee of the 
House of Representatives, on H. R. 11872, which 
became the act of September 21, 1922, c. 370, 42 
Stat. 1004, there was set forth a letter dated Sep¬ 
tember 12, 1919, from the then Secretary of War, 
Newton D. Baker, to the Speaker of the House, in 
which he concurred in a recommendation of the 
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Governor of the Panama Canal for legislation in¬ 
creasing the rate of interest which should be paid 
on deposit money orders. In that letter, the Sec¬ 
retary of War said: 

•/ I 

It should be stated that the postal [money- 
order funds of the Canal Zone are deposited 
in banks in the United States upoii which 
interest is paid, and which funds are secured 
by the deposit of certain standard bdnds. 

The Secretary recommended an amendment to 

•j 

Section 6 of the Act of August 21, 1916, 39 Stat. 
528, which provided for 2 percent interest! This 
was approved by the Committee and was enacted as 
section 11 of the act of September 21, 1922, supra. 0 

So this practice had been in existence twenty-five 
years when the District National Bank suspended. 
It was well known to Treasury officials, including 
the Comptroller of the Currency, and sanctioned 
and approved by them. Now we think this custom 
and practice existing and continuing with the ad¬ 
vice and consent, certainly with the knowledge and 
acquiescence of the Secretary of the Treasury and 
the Comptroller of the Currency, and in tips case 
with the knowledge of Congress, establishes d usage 

i 

and custom in respect to deposits such as those here 
specified. 

This is not a case where the pledge was in the 
teeth of a prohibitory law. Here there was no stat- 

< _ i 

Xo record of any report on this Bill by a Senatje Com¬ 
mittee has been found. Section 11 is now 48 U. $. Code 
1^4. Appendix, p. 52. 

! 


i 

i 


I 
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■ute expressly prohibiting such a pledge; the prac¬ 
tice over a long period of years had been to give 
security. 

What was said in V. S. v. Midwest Oil Co., 236 
IT. S. 459, is here pertinent. In that case the power 
of the President to withdraw public lands reported 
to contain valuable petroleum deposits was upheld, 
although there was no statutorv authoritv for it. 
The court said, p. 469: 

We need not consider whether, as an orig¬ 
inal question, the President could have with¬ 
drawn from private acquisition what Con¬ 
gress had made free and open to occupation 
and purchase. The case can be determined 
on other grounds and in the light of the legal 
consequences flowing from a long-continued 
practice to make orders like the one here in¬ 
volved. For the President's proclamation 
of September 27, 1909, is by no means the 
first instance in which the Executive, by a 
special order, lias withdrawn lands which 
Congress, by general statute, had thrown 
open to acquisition by citizens. And while 
it is not known when the first of these orders 
was made, it is certain that “the practice 
dates from an early period in the history of 
the government.” 

and pp. 472, 473: 

It may be argued that while these facts 
and rulings prove a usage, they do not estab¬ 
lish its validity. But government is a prac¬ 
tical affair, intended for practical men. 





33 


Both officers, lawmakers, and citizens natu¬ 
rally adjust themselves to any lojng-con- 
tinued action of the Executive Department 
on the presumption that unauthorised acts 
would not have been allowed to be so often 
repeated as to crystallize into a regular prac¬ 
tice. That presumption is not reasoning in 
a circle, but the basis of a wise and quieting 
rule that, in determining the meaning of a 
statute or the existence of a powe r, weight 
shall be given to the usage itself—even when 
the validity of the practice is the subject of 
investigation. 

Compare U . S. v. MacDaviel, 7 Pet. 1, 14, 15. 
We therefore submit that this custom anti usage 
was authority for the pledge. 

IV 

The Receiver is estopped to maintain this suit because the 
Comptroller of the Currency and the Conservator of 
the District National Bank approved, agreed to, and 
sanctioned the sale of the securities. Even if they 
acted under a mistake of law, a recovery cannot be had 

The bill of complaint alleges, R. 3, that bn Sep- 

| 

tember 24, 1933, the bonds pledged to secure the 
deposits of Canal Zone funds were sold to the Ham¬ 
ilton National Bank 4 4 under an agreement hnd ar¬ 
rangement by the defendants * * * \Vith the 

then Conservator of the District National Bank, 
whereby the Secretaiy of War was illegalfy paid, 
under a mistake of law, from the proceed^ of the 

i 

sale of said bonds/’ the amount of the credit bal- 


i 
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anees of the two deposit accounts and $3,535.37 
interest, “said above described sums being 
paid * * * by the setting up of a new deposit 
account in the Hamilton National Bank 
in the name of the Secretary of War, Canal Zone 
Funds. ? ’ 

It appears that these bonds were included with 
other assets of the District National in a sale made 
by the Conservator to the Hamilton National, this 
sale having been approved by the District Court by 
order of September 7, 1933, in Miscellaneous Pro¬ 
ceeding No. 46 “In re Receivership of District Na¬ 
tional Bank of Washington, D. C.” upon the peti¬ 
tion of the Conservator for such approval. The 
record in that case shows also that a formal ap¬ 
proval of the proposed sale had been given by the 
Comptroller of the Currency. 

Under date of September 28, 1933, the Deputy 
(Comptroller of the Currency wrote the Conservator 
of the District National acknowledging receipt of a 
letter of that date from the latter wherein he ad¬ 
vised that among the Class A assets sold to the 
Hamilton National there were included the 
pledged bonds which he specified and in which re¬ 
quest was made for authority to deliver the securi¬ 
ties to the Hamilton Bank. The Deputy ComjD- 
troller outlined the situation in respect of these 
securities, and authorized the delivery with the 
understanding that they would be pledged immedi¬ 
ately by the Hamilton to secure the deposit of the 
Canal Zone funds. 
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On October 2, 1933, the Conservator wrpte the 
Chief of Office, Panama Canal, stating that the 
Hamilton National had purchased the securities, 
securing the Canal Zone Funds deposits, “subject, 
of course, to the lien of the Secretary of War to 
cover the deposits * * ail( ^ informed him 

that the Comptroller had authorized the consumma¬ 
tion of the transaction. 

Contemporaneously, the President of the Ham¬ 
ilton National advised the Chief of Office pf the 
purchase of those bonds by it, subject to the lien and 
that the Hamilton “will assume the payment of 
the deposits in due course upon the designation by 

i 

the Secretarv of War of the Hamilton National 

* i 

Bank as a depository for the funds.” 

Thereafter, on October 17, 1933, the bonds were 
deposited in the vaults of the American Security 

i 

and Trust Co. as security for the deposit jn the 
Hamilton National Bank to whom, as we have seen, 
they had been sold. 

In the face of this record, it would seem j clear 

i 

that there is no basis now for the plaintiff’s claim. 
These pledged bonds were sold by the plaintiff’s 
predecessor, the Conservator to the Hamilton Na¬ 
tional, with not only the approval of the Comp¬ 
troller of the Currency but also of the Court, true, 
they were sold subject to the lien of the Secretary 
of War but the title to them passed out of thg Dis¬ 
trict National into the Hamilton; there wgs no 
payment to the Hamilton by the Conservator for 
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account in the Hamilton National Bank 
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It appears that these bonds were included with 
other assets of the District National in a sale made 
by the Conservator to the Hamilton National, this 
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letter of that date from the latter wherein he ad¬ 
vised that among the Class A assets sold to the 
Hamilton National there were included the 
pledged bonds which he specified and in which re¬ 
quest was made for authority to deliver the securi¬ 
ties to the Hamilton Bank. The Deputy Comp¬ 
troller outlined the situation in respect of these 
securities, and authorized the delivery with the 
understanding that they would be pledged immedi¬ 
ately by the Hamilton to secure the deposit of the 
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On October 2, 1933, the Conservator wrote the 
Chief of Office, Panama Canal, stating that the 
Hamilton National had purchased the securities, 
securing the Canal Zone Funds deposits, “subject, 
of course, to the lien of the Secretary of War to 

i 

cover the deposits * * and informed him 

that the Comptroller had authorized the consumma¬ 
tion of the transaction. 

Contemporaneously, the President of the Ham¬ 
ilton National advised the Chief of Office of the 
purchase of those bonds by it, subject to the lien and 
that the Hamilton “will assume the payment of 
the deposits in due course upon the designation by 
the Secretarv of War of the Hamilton National 

v i 

Bank as a depository for the funds.” 

Thereafter, on October 17, 1933, the bonds were 
deposited in the vaults of the American Security 
and Trust Co. as security for the deposit in the 
Hamilton National Bank to whom, as we have seen, 
they had been sold. ! 

In the face of this record, it would seem clear 
that there is no basis now for the plaintiff’s claim. 
These pledged bonds were sold by the plaintiff’s 
predecessor, the Conservator to the Hamiltop Na¬ 
tional, with not only the approval of the Comp¬ 
troller of the Currency but also of the Court. True, 
they were sold subject to the lien of the Secretary 
of War but the title to them passed out of the Dis¬ 
trict National into the Hamilton; there w^s no 
payment to the Hamilton by the Conservator for 
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the Canal Zone's benefit of any part of the pro¬ 
ceeds of that sale. 

But even if such payment had been made by the 
Conservator out of the proceeds of the sale, we as¬ 
sert that the plaintiff receiver, as his successor, can¬ 
not maintain a suit to disavow this action of the 
Conservator, particularly and especially so where 
the transaction was expressly approved and sanc¬ 
tioned by the Comptroller of the Currency. He is 
estopped. There is and can be no claim that the 
Conservator (or the Comptroller of the Currency) 
did not know all the facts respecting the pledge 
and what was proposed to be done with the securi¬ 
ties. The Conservator had the choice of disaffirm¬ 
ing the pledge or of ratifying it. He elected to 
ratify and neither he nor his successor the plain¬ 
tiff Receiver is in a position to disavow now. 

The cases relied upon by plaintiff, Texas d Pac. 
By. Co. v. Pottorff, Marion v. Sneedon, and others 
do not decide the point here presented but deal with 
a different situation. There the Receiver was seek¬ 
ing to set aside or was disavowing an alleged il¬ 
legal contract, agreement, or pledge of a bank. 
Here, the Receiver is seeking to disavow what in 
legal effect is his own act and conduct. 

The rule of those cases on this point is that equi¬ 
ties or estoppels which might be availed of against 
the bank are not available against the Receiver. 
But nothing is said about estoppels or equities 


which are raised against the Receiver because of his 

o 


own conduct as Receiver. 
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The j)laiiitilT ? s bill alleges the “payment}" from 
the proceeds of the sale of the securities! to the 
Hamilton to the Secretary of War was rru^de ille¬ 
gally “under a mistake of law' 7 (bill, R. 3), but this 
principle is of no help to plaintiff under the circum¬ 
stances disclosed. 

We deem is unnecessary to cite authorities to sus- 

! 

tain the general proposition that money paid under 
mistake of law cannot be recovered. 

i 

But there is an exception in respect to Icertain 
kinds of transactions by public officers. Wisconsin 
R. R. Co. v. United States, 164 U. S. 190, is a heading 
case on the exception. 

However, we assert that that exception} is not 
available or appplicable to this case. First, be¬ 
cause this Receiver is not a public officer in tlie sense 
in which that term is used in applying the excep¬ 
tion. It is true that he is not an officer of be court 
as is an ordinary Receiver, and that he i; germed 
the instrument or the representative of the Comp¬ 
troller of the Currency. 0 } Connor v. Rhodes, 65 
App. I). C. 21; Wittnebel v. Lomfhman, 9 Y\ Supp. 

i 

465; Hulse v. Argetsinger, 18 F. (2) 944; apd he is 
sometimes referred to as an agent or officer! of the 
United States, Wilson v. Await, 2 F. Supp. 465; 
Anten v. 17. S. Nat. Bank, 174 U. S. 125. However, 
the description of him as an agent or officer of the 
United States is in contradistinction to the ordinary 
Receiver who is an officer of the Court. Further, 
it is established that he stands in the place of the 
bank taking the assets in trust for the creditors. 
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Scott v. Armstrong, 14(i U. S. 499, and represents 
the bank; its stockholders and creditors. O’Con¬ 
nor v. Rhodes, supra, Case v. Terrell, 11 Wall. 199. 

Secondly: The exception relates to recovery of 
public money erroneously paid or public property 
so disposed of by a public officer. 

Now the plaintiff's bill proceeds on the theory 

that the proceeds of these bonds were and still art* 

assets of the Bonk recoverable bv the Receiver for 

* 

the benefit of the Bank and its creditors. 

It will be noted that the Wisconsin R. R. cose 
was a suit for the recovery of moneys representing 
overpayments made by the Postmaster General to 
the railroad company for transportation of mails 
and which had been deducted from subsequent 
claims of the railroad for like service. The basis 
of the deduction was that as the railroad was a 


land-grant road, it was entitled to but 80% of the 
full amount. There had been differing construc¬ 
tion of the applicable law, one that full compensa¬ 
tion should be made; then 80%, then full compensa¬ 
tion and lastly, 80%. The Court held that the 80% 
basis was correct and that the Postmaster Gen¬ 
eral’s misconstruction of the law did not bar re¬ 


covery. 

In discussing this exception, the Court said. p. 
210 : 

The question is not presented as between the 
government and its officer, or between the 
officer and the recipient of such payments. 



but as between the government and the re¬ 
cipient, and is then a question whether the 
latter can be allowed to retain the fruits of 
action not authorized by law, resulting from 
an erroneous conclusion by the agent of the 
government as to the legal effect of the par¬ 
ticular statutory law under or in reference to 
which he is proceeding. [Emphadis sup¬ 
plied.] 

The case of Duval v. TJ. S., 25 Ct. Cl. 46, jcited in 
the opinion, is seen to relate to payments of public 
moneys upon balances certified by the government 
accounting officers. 

Barnes v. District of Columbia, 22 Ct. pi. 366, 
also referred to in the opinion related to payments 
made under mistake of law, by officers of jhe Dis¬ 
trict on a contract. The Court quoted from the 
opinion of the Court of Claims, thus, p. 21^: 

the doctrine that money paid can be recov¬ 
ered back when paid in mistake of fact and 
not of law does not have so general Applica¬ 
tion to public officers using the funds of the 
people as to individuals dealing with their 
own money where nobody but theinselves 
suffer for their ignorance, carelessness, or 
indiscretion, because in the former base the 
elements of agency and the authority and 
duty of officers, and their obligations to the 
public, of which all persons dealing with 
them are bound to take notice, are always 
involved. 
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The Supreme Court added: 

We concur in these views, and are of opinion 
that there is nothing* on this record to take 
the case out of the scope of the principle that 
parties receiving moneys illegally paid by a 
public officer are liable ex aeque et bono to 
refund them. [Emphasis supplied.] 

We, therefore, confidently contend that the Re¬ 
ceiver is estopped from recovering in this case. 

This estoppel cannot be avoided by a claim that, 
pointing to the Pott orff and Sneedon cases, it is the 
duty of the Receiver to sue to recover the alleged 
illegally paid proceeds. That could be urged if the 
Conservator had not approved the transaction, 
under the authority given him by the Comptroller 
of the Currency. So far as the plaintiff Receiver 
is concerned, that action of the Conservator is bind¬ 
ing on him and is in legal effect, the same as if he 
had himself acted. 

The language used in the Pottorjf and Sneedon 
cases must be taken in the setting of those cases. 
We have alreadv noted that those cases involved 
action bv the Receiver disavowing action of the 
bank. Here the Receiver is attempting to disavow 
what in effect is his own action. 

Further, it is respectfully submitted, the decision 
of this Court in O 9 Connor v. Rhodes, supra, does 
not foreclose this point. That opinion specifically 
states that two points are considered and decided, 
namely: (1) the right of a depositor to maintain 
the suit without the consent of the Comptroller of 
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the Currency and (2) whether a national bank is 
authorized to give security for deposits^ in the 
absence of statutory authority therefor. 

Thus, it seems clear that the question of estoppel 
is open and unaffected by that decision. 

i 

i 

v I 

The United States is an indispensable party to this suit 

The funds deposited in the District National 
Bank were, as we have seen, almost entirely com¬ 
posed of deposit money order and monejy' order 
funds (75 per cent of the former, 25 per cept of the 
latter). 

Now, as has been pointed out, the Postal Savings 
System Act of the United States was made appli¬ 
cable to the Canal Zone. That act pledged the 
faith of the United States to the payment of such 
deposits. If such funds are diminished because of 
insolvency of a bank, then the United States will be 
compelled to make good. Manifestly in j such a 
situation, the Court ought not to proceed to a deter¬ 
mination of the issues in the absence of the United 
States. Nor is this point cured or avoided by the 
fact that what is sought is the recovery of the pro¬ 
ceeds of the securities taken over by the Secretary. 
They stand in place of and as and for the deposits 
and the same considerations would apply, and the 
consequence of the recovery of them would be a 
loss to the government. 
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But we need not limit the point to the deposit 
money order funds. We put it upon broader 
grounds. 

A survey of the status of the Canal Zone and the 
legislation in respect thereof, covered to some ex¬ 
tent under point I of this brief (pp. 10-22), leads 
indubitably to the view that the Canal Zone govern¬ 
ment is but an instrumentality of the United States 
for the control of the canal and the Canal Zone. 
The authority and control of the zone is vested in 
the Secretary of War as the delegate of the Presi¬ 
dent of the United States to administer as property 
or territory of the United States. (See 26 Op. 
A. C., 113 supra.) 

Congress has from the acquisition of this terri¬ 
tory appropriated for its administration and gov¬ 
ernment. For example, see Act of June 30, 1906, 
c. 3914, 34 Stat. 761-2; Act of June 25,1910, c. 384, 
36 Stat. 771-2; Act of August 24, 1912, c. 355, 37 
Stat. 483-85; Act of May 15, 1936, c. 404, 49 Stat. 
1307-09. 

Therefore any loss which would result from the 
recovery of the proceeds would be the loss of the 
United States and there would be a loss because the 
United States would be compelled to pay the money 
orders and repay the deposits represented by the 
deposit money orders. Further, the increment 
arising from interest on these deposits goes to the 
United States. 
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No citation of authorities is needed on the propo¬ 
sition that right of an absent party ma^ not be 
adjudicated in its absence. 

i 

The relation of indispensable parties to 
the suit must be such that no decree can be 
entered in the case which will do justice to 
the parties before the court without affect¬ 
ing the rights of absent parties. United 
Shoe Mach. Co. v. U. S., 258 U. S. 4j51, 456. 

See also Shields v. Barrow, 17 How. 130, 139; 
Minnesota v. Northern Securities Co., 184 U. S. 199, 

I 

235; New Mexico v. Lane, 243 U. S. 52; and Com¬ 
monwealth Trust Co. v. Smith, 266 U. S. 1$2. 

We therefore say that the United States is an 
indispensable party. 

And for the same reasons, we say that the suit 
is in essence one against the United States, which 
has not consented to be sued in such a proceeding 
as this. 

That the United States is not nained on 
the record as a party is true. But the ques¬ 
tion whether it is in legal effect a party to 
the controversy is not always determined by 
the fact that it is not named as a party on 
the record, but by the effect of the judgment 
or decree which can here be rendered. 
Minnesota v. Hitchcock, 185 U. S. 373, 387, 
46 L. ed. 954, 962, 22 Sup. Ct. Rep. 650; 
Kansas v. United States, 204 U. S. 3$1, 333, 
51 L. ed. 510, 27 Sup. Ct. Rep. 388. 

Louisiana v. McAdoo, 234 U. S. 627, 629. 

7 i 
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Now, we are aware that in the Rhodes case, this 
court held that that suit was not one against the 
United States. However, that suit did not involve 
the Canal Zone funds but considered funds of the 
U. S. Shipping Board Merchant Fleet Corporation 
and funds held by the Attorney General as suc¬ 
cessor to the Alien Property Custodian. 

And further the facts as to the character of these 
deposits and of the interest of the United States 
were not developed as we have developed them in 
respect of the Canal Zone funds. That case was 
considered on the record made on a denial of a 
motion to dismiss. 

It is important to recall the recital of the contract 
or agreement of August 18, 1914, under which the 
deposits were made and the securities pledged. 
Therein the Secretarv of War is thus described 
“the executive officer of the United States charged 
by the President with the supervision and control 
over the governmental affairs of the Canal Zone/’ 
and this establishes that the Bank recognized that 
it was dealing with the United States, since the 
President was the delegate of Congress, with power 
himself to delegate, in the governing of and legis¬ 
lating for the Canal Zone. This gives emphasis to 
the point that the interest of the United States is 
involved and that in reality the suit is against the 
Unied States. 

In this connection, the case of New York ex rel. 
Rogers v. Graves, 299 U. S. 401 is helpful as to the 
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status of the Canal Zone. That case raided the 
question of whether the salary of the General Coun¬ 
sel of the Panama Railroad Company was exempt 
from payment of income tax claimed by the State 
of New York. The Court held that it was gxempt, 
because the Railroad was an instrumentality of the 
Federal Government. In the opinion the court 
discusses the status of the Railroad and also of the 
Panama Canal and the Canal Zone. After re¬ 
ferring to some of the provisions of the Act of June 
28, 1902, and of August 24, 1912, the court said, 
pages 405-406: j 

We need not particularize further. 
Chapter 6, Title 48 U. S. C., discloses g large 
body of laws passed by Congress for the 
government and control of the canal, and 
of both the Canal Zone and the railroad com¬ 
pany as necessary adjuncts of the canal. 

That under these laws, the creation, man¬ 
agement and operation of the canal are all 
governmental functions and the lavjs well 
within the constitutional power of Coingress 
to provide for the national defense and to 
regulate commerce under the conimerce 
clause of the Constitution, does not adjnit of 
doubt. California v. Central Pacific Rail¬ 
road Co 127 U. S. 1, 39; Lnxton v. j North 
River Bridge Co., 153 U. S. 525. 

* * * * 

| 

Such being the status of the canal, it re¬ 
quires no argument to demonstrate that all 
auxiliaries primarily designed and u$ed to 
aid in its management and operation, and 
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which have that effect, partake of its nature 
and are themselves cooperating regulators— 
or, perhaps more accurately speaking, con¬ 
stitute, with the canal, a single great regu¬ 
lator—of national and international com¬ 
merce. And this, we think, is the effect of 
the inter-relation of the railroad company’s 
activities with the management and opera¬ 
tion of the canal. 

CONCLUSION 

It is respectfully submitted that the Court below 
erred in entering a decree against these defendants 
and that that decree should be reversed. 

1 David A. Pine, 

Acting United States Attorney. 

H. L. Underwood, 
Assistant United States Attorney. 

Leslie C. Garnett, 

Special Assistant to the 

Attorney General, 

Of Counsel. 





APPENDIX 


Act of June 28,1902, 32 Stat. 481: 

Sec. 2. That the President is hereby au¬ 
thorized to acquire from the Republic of 
Columbia, for and on behalf of the United 
States, upon such terms as he may deem 
reasonable, perpetual control of a strip of 
land, the territory of the Republic of Colum¬ 
bia, not less than six miles in width, extend¬ 
ing from the Caribbean Sea to the Pacific 
Ocean, and the right to use and dispose of 
the waters thereon, and to excavate, con¬ 
struct, and to perpetually maintain, operate, 
and protect thereon a canal of such depth 
and capacity as will afford convenient pas¬ 
sage of ships of the greatest tonnage and 
draft now in use, from the Caribbean Sea to 
the Pacific Ocean, which control shall in¬ 
clude the right to perpetually maintain and 
operate the Panama Railroad, if the owner¬ 
ship thereof, or a controlling interest 
therein, shall have been acquired by the 
United States, and also jurisdiction over 
said strip and the ports at the ends thereof 
to make such police and sanitary rule$ and 
regulations as shall be necessary to preserve 
order and preserve the public health thereon, 
and to establish such judicial tribunals as 
may be agreed upon thereon as may be| nec¬ 
essary to enforce such rules and regula¬ 
tions. * * * | 

Sec. 7. That to enable the President to 
construct the canal and works appurtenant 
thereto as provided in this Act, there is 
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hereby created the Isthmian Canal Commis¬ 
sion, the same to be composed of seven mem¬ 
bers, who shall be nominated and appointed 
by the President, by and with the advice and 
consent of the Senate, and who shall serve 
until the completion of said canal unless 
sooner removed by the President, and one of 
whom shall be named as the chairman of said 
Commission. Of the seven members of said 
Commission at least four of them shall be 
persons learned and skilled in the science of 
engineering, and of the four at least one shall 
be an officer of the United States Army, and 
at least one other shall be an officer of the 
United States Navy, the said officers respec¬ 
tively being either upon the active or the re¬ 
tired list of the Army or of the Navy. Said 
commissioners shall each receive such com¬ 
pensation as the President shall prescribe 
until the same shall have been otherwise fixed 
by the Congress. In addition to the mem¬ 
bers of said Isthmian Canal Commission, the 
President is hereby authorized through said 
Commission to employ in said service any 
of the engineers of the United States Army 
at his discretion, and likewise to employ any 
engineers in civil life, at his discretion, and 
any other persons necessary for the proper 
and expeditious prosecution of said work. 
The compensation of all such engineers and 
other persons employed under this Act shall 
be fixed by said Commission, subject to the 
approval of the President. The official sal¬ 
ary of any officer appointed or employed 
under this Act shall be deducted from the 
amount of salary or compensation provided 
by or which shall be fixed under the terms 
of this Act. Said Commission shall in all 
matters be subject to the direction and con¬ 
trol of the President, and shall make to the 



President annually and at such other pe¬ 
riods as may be required, either by jlaw or 
by the order of the President, full and com¬ 
plete reports of all their actings and doings 
and of all moneys received and exp3pded in 
the construction of said work and in the per¬ 
formance of their duties in connection there¬ 
with, which said reports shall be by the 
President transmitted to Congress. J^nd the 
said Commission shall furthermore give to 
Congress, or either House of Congress, such 
information as may at any time be required 
either by Act of Congress or by the order of 
either House of Congress. The President 
shall cause to be provided and assigned for 
the use of the Commission such offices as 
may, with the suitable equipment of the 
same, be necessary and proper, in his discre¬ 
tion, for the proper discharge of the; duties 
thereof. 

Act of April 28,1904, 33 Stat. 429: j 

Sec. 2. That until the expiration of the 
Fifty-eighth Congress, unless provision for 
the temporary government of the Canal Zone 
be sooner made by Congress, all the military, 
civil, and judicial powers as well las the 
power to make all rules and regulations nec¬ 
essary for the Government of the Canhl Zone 
and all the rights, powers, and authority 
granted by the terms of said treaty! to the 
United States shall be vested in such per¬ 
son or persons and shall be exercised in such 
manner as the President shall direct for the 
government of said Zone and maintaining 
and protecting the inhabitants thereof in the 
free enjoyment of their liberty, property, 
and religion. 
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Act of August 24, 1912, 37 Stat. 560: 

Sec. 2. That all laws, orders, regulations, 
and ordinances adopted and promulgated in 
the Canal Zone by order of the President for 
the government and sanitation of the Canal 
Zone and the construction of the Panama 
Canal are hereby ratified and confirmed as 
valid and binding until Congress shall other¬ 
wise provide. The existing courts estab¬ 
lished in the Canal Zone by Executive order 
are recognized and confirmed to continue in 
operation until the courts provided for in 
this Act shall be established. 48 U. S. Code 
1309. 

Sec. 4. That when in the judgment of the 
President the construction of the Panama 
Canal shall be sufficient!v advanced toward 

4 / 

completion to render the further services of 
the Isthmian Canal Commission unnecessary 

the President is authorized bv Executive 

*> 

order to discontinue the Isthmian Canal 
Commission, which, together with the pres¬ 
ent organization, shall then cease to exist; 
and the President is authorized thereafter to 
complete, govern, and operate the Panama 
Canal and govern the Canal Zone, or cause 
them to be completed, governed, and oper¬ 
ated, through a governor of the Panama 
Canal and such other persons as he may 
deem competent to discharge the various 
duties connected with the completion, care, 
maintenance, sanitation, operation, govern¬ 
ment, and protection of the canal and Canal 
Zone. If any of the persons appointed or 
employed as aforesaid shall be persons in 
the militarv or naval service of the United 
States, the amount of the official salary paid 
to any such person shall be deducted from 
the amount of salary or compensation pro- 
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i 


vided by or which shall be fixed under the 
terms of this Act. The governor jof the 
Panama Canal shall be appointed by the 
President, by and with the advice and con¬ 
sent of the Senate, commissioned for a term 
of four years, and until his successor shall 
be appointed and qualified. He shall receive 
a salary of ten thousand dollars a ye^r. All 
other persons necessary for the completion, 
care, management, maintenance, sanitation, 
government, operation, and protection of the 
Panama Canal and Canal Zone shall be ap¬ 
pointed by the President, or by his authority, 
removable at his pleasure, and the compen¬ 
sation of such persons shall be fixed by the 
President, or by his authority, until such 
time as Congress may by law regulate the 
same, but salaries or compensation fixed 
hereunder by the President shall in no in¬ 
stance exceed by more than twenty-fi^e per 
centum the salary or compensation phid for 
the same or similar services to persons em¬ 
ployed by the Government in continental 
United States. * * * 48 U. S. Cod? 1305. 

Sec. 7. That the governor of the Panama 
Canal shall, in connection with the operation 
of such canal, have official control and juris¬ 
diction over the Canal Zone and shall per¬ 
form all duties in connection with the civil 
government of the Canal Zone, which is to be 
held, treated, and governed as an adjunct of 
such Panama Canal. Unless in this Act 
otherwise provided all existing laws of the 
Canal Zone referring to the civil governor or 
the civil administration of the Canal Zone 
shall be applicable to the governor of the 
Panama Canal, who shall perform ali such 
executive and administrative duties required 
by existing law. * * * 48 U. S. Code 
1307. 


i 

i 

! 

I 
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Act of August 21, 1916, 39 Stat. 528, 48 U. S. 

Code 1324,1325: 

Section 6. That deposit money orders is¬ 
sued in the Canal Zone in lieu of postal sav¬ 
ings certificates in accordance with the rules 
and regulations heretofore established by the 
President, or that may hereafter be estab¬ 
lished bv him, shall bear interest at a rate 
not exceeding two per centum per annum. 1 

Section 7. That the interest received from 
the Canal Zone money-order funds deposited 
in banks under Canal Zone regulations shall 
be available to pay the interest on deposit 
money orders authorized by the preceding 
section. Such interest shall also be avail¬ 
able to pay any losses which are chargeable 
to the Canal Zone postal service. 

Act of February 16, 1933, 47 Stat. 812, 48 U. S. 

Code 1323a: 

Sec. 1 . The postal service of the Canal 
Zone shall be governed by such of the laws, 
rules, and regulations of the Postal Service 
of the United States as are not inapplicable 
to the conditions existing in the Canal Zone, 
and the Governor of the Panama Canal is 
authorized to establish new post offices or 
discontinue those already established, to pro¬ 
vide such rules and regulations as are neces¬ 
sary for the operation of the service, to ap¬ 
point the personnel thereof, and to prescribe 
the postage stamps and other stamped paper 
which shall be used in such service: Pro¬ 
vided, however, That the expenses of operat¬ 
ing the Canal Zone postal service shall be 
defrayed, so far as possible, from the revenue 
derived therefrom, the use of which for that 
purpose is hereby authorized. 


1 Three per centum by amendatory Act of September 21, 
1922, c. 370, sec. 11, 48 U. S. Code 1324. 
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12 U. S. Code 90: ! 

i 

All national banking associations, j desig¬ 
nated for that purpose by the Secretary of 
the Treasury, shall be depositaries of public 
money, under such regulations as rhay be 
prescribed by the Secretary; and they may 
also be employed as financial agents jof the 
Government; and they shall perform ^11 such 
reasonable duties, as depositaries of public 
money and financial agents of the Govern¬ 
ment, as may be required of them. The Sec¬ 
retary of the Treasury shall require the 
associations thus designated to give satisfac¬ 
tory security, by the deposit of United States 
bonds and otherwise, for the safekeeping 
and prompt payment of the public money 
deposited with them, and for the faithful 
performance of their duties as financial 
agents of the Government: Provided, That 
the Secretary shall, on or before the 1st of 
January of each year, make a publid state¬ 
ment of the securities required durifig that 
year for such deposits. And every associa¬ 
tion so designated as receiver or depositary 
of the public money shall take and receive 
at par all of the national currency bills, by 
whatever association issued, which haye been 
paid into the Government for internal reve¬ 
nue, or for loans or stocks: Provided, That 
the Secretary of the Treasury shall distrib¬ 
ute the deposits herein provided for, j as far 
as practicable, equitably between the differ¬ 
ent States and sections. 

Any association may, upon the 4 e P°sit 
with it of public money of a State qr any 
political subdivision thereof, give security 
for the safekeeping and prompt payment of 
the money so deposited, of the same Ipnd as 
is authorized by the law of the State ifi which 
such association is located in the cfrse of 
other banking institutions in the State. 
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Act of June 25, 1910, 36 Stat. 814, as amended 

(39 U. S. Code, Secs. 759, 766) : 

Sec. 9. Postal savings funds received un¬ 
der the provisions of this chapter shall be 
deposited in solvent banks, whether organ¬ 
ized under national or State laws, and 
whether member banks or not of the Federal 
reserve system, being subject to national or 
State supervision and examination, and the 
sums deposited shall bear interest at the rate 
of not less than 2*4 per centum per annum, 
which rate shall be uniform throughout the 
United States and Territories thereof; but 5 
per centum of such funds shall be withdrawn 
by the board of trustees and kept with the 
Treasurer of the United States, who shall be 
treasurer of the board of trustees, in lawful 
money as a reserve. The board of trustees 
shall take from such banks such security in 
public bonds or other securities, authorized 
by Act of Congress or supported by the tax¬ 
ing power, as the board may* prescribe, ap¬ 
prove, and deem sufficient and necessary to 
insure the safety and prompt payment of 
such deposits on demand. The funds re¬ 
ceived at the postal savings depository offices 
in each city, town, village, and other locality 
shall be deposited in banks located therein 
(substantially in proportion to the capital 
and surplus of each such bank) willing to 
receive such deposits under the terms of this 
chapter and the regulations made by author¬ 
ity thereof. * * * 

1 Sec. 16. The faith of the United States is 

solemnly pledged to the payment of the de¬ 
posits made in postal savings depository 
offices, with accrued interest thereon as 
herein provided. 


U. 3. GOVERNMENT PRINTING OFFICE: 193* 
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IN THE 

^ntteb States Court of appeals! 

FOE THE DISTRICT OF COLUMBIA. 

i 

October Term, 1937. 

— 

! 

No. 7055. 

— 

i 

Harry H. Woodring, Secretary of IVar, and pHL A. A. 
Smith, General Purchasing Officer and jChief of 
Washington Office, Panama Canal, Appellants , 

v j 

v * 

Justus S. Wardell, Receiver, District National Bank 
of Washington, D. C., Appellee. 

| 
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I 

BRIEF OF APPELLEE IN REPLY TO BRIEF 
FILED BY HARRY H. WOODRING, SECRE¬ 
TARY OF WAR, AND H. H. A. SMITH, GEN¬ 
ERAL PURCHASING OFFICER ANp CHIEF 
OF WASHINGTON OFFICE, PANAMA CANAL. 

— 

PRELIMINARY STATEMENT. 

On June 4, 1936, appellee, plaintiff below, filed an 
amended bill of complaint against appellants and 
others, seeking to recover certain bonds of the District 
National Bank of Washington, or the proceeds thereof, 
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upon the theory that the pledging of these assets by 
the bank to secure deposits of money order funds from 
the Panama Canal Zone was neither authorized nor 
required by any Act of Congress, and hence was il¬ 
legal. 

At the time of bringing the suit it had been clearly 
indicated by the decisions of the Supreme Court of the 
United States in Texas and Pacific Railway Co. v. Pot - 
torff , 291 U. S. 245, and City of Marion v. Sneeden , 291 
U. S. 262, that it was the duty of the Receiver of a 
national bank, in such a situation, to sue for and re¬ 
cover the pledged assets. 

Appellants answered and relied upon three main 
points as a defense to the amended bill: 

1. Authority for the pledge existed; 

2. Estoppel arising out of 

(a) Approval of the pledge by the Secretary of 
the Treasury and by the Comptroller of the 
Currency; 

(b) Knowledge and recognition of the practice of 
pledging securities establishing custom and 
usage; 

(c) Approval by the Comptroller and by the 
bank’s conservator of the sale of the assets 
by the pledgee. 

3. The United States is an indispensable party to 
the suit. 

Appellee moved to strike all portions of the answer 
containing these defenses and for a decree pro con - 
fefiso against appellants, which was granted. Electing 
to stand upon their answer, and consenting to the en¬ 
try of a final decree instead of a decree pro confesso, 
a final decree and judgment was entered on August 18, 


i 
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1937 (R. 23) against appellants for the sum of $207,- 
361.41 with interest at the legal rate, said judgment 
being subject to credit for dividends due to [general 
creditors, and said interest to be computed and ad¬ 
justed accordingly. This decree also provided that 
appellants may file claim against the Receiver and 
shall receive such further dividends as are paid to 
general creditors of the bank. 

j 

From the decree and judgment appellants perfected 
an appeal to this Court. There being no fact^ in dis¬ 
pute, the case is presented solely on the issues of law 
raised by this record. 

SUMMARY OF THE ARGUMENT. 

I 

1. No authority existed for the pledging of the bank’s 

assets to secure deposits of Canal Zone funds. 

2. Appellee receiver is not estopped from recovering 

back the pledged assets, or their proceeds, even 
though the Secretary of the Treasury dnd the 
Comptroller did approve the pledge. 

3. Knowledge and recognition of the practice o^ pledg¬ 

ing assets by national banks to secure similar de¬ 
posits could not work an estoppel upon appellee 
receiver from receiving back the pledged assets of 
their proceeds. 

i 

4. Approval of the sale of the pledged assets; by the 

Comptroller and the bank’s conservator could not 
estop appellee receiver from recovering back the 
pledged assets of their proceeds. 

5. The United States is not an indispensable party to 

the suit. 


i 
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ARGUMENT. 

I. 

No Authority Existed for the Pledging of the Banks 
Assets to Secure Deposits of Canal Zone Funds. 

The issue on this phase of the question was summed 
up with the greatest clarity by the present Chief Jus¬ 
tice, Mr. Justice Groner, of this Court in O’Connor v. 
Rhodes, 65 Appeals D. C. 21, (79 Fed. (2) 146), when 
he said that in order to make a valid pledge in such a 
case, it was necessary for 4 ‘Congress by express au¬ 
thority to direct the custodian of federal funds, with- 
out regard to whether they be technically public or 
private funds, to deposit them in a national bank and 
to exact security from the bank for their repayment. ” 

Furthermore, the Rhodes case and the Pottorff 
(Texas and Pac . R. Co. v. Pottorff, 291 U. S. 245) and 
Sneeden (City of Marion v. Sneeden, 291 U. S. 262) 
cases make it clear why only an Act of the Congress 
itself is sufficient to make legal the securing of deposits 
bv a national bank. This reason is that national banks 
are creatures of the Congress and, therefore, only the 
Congress has the right to amend their charters. Fur¬ 
thermore, it was clearly decided by the Supreme Court 
in the Pottorff and Sneeden cases that in order for 
such pledges to be legal, it was necessary that either 
one of two sets of facts must appear, namely: 

1. If it is claimed that the deposit and the securing 
thereof is one of public money of the United States 
made in accordance with Section 90, Title 12 U. S. 
(\ A., then the depository must be designated as such 
by the Secretary of the Treasury under regulations 
prescribed by him and the Secretary of the Treasury 
must require security satisfactory to him; or 
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2. If it is not claimed that the money involved is 
public money of the United States and if it appears 
that the deposit and the designation as a depository 
was not made by the Secretary of the Treasury under 
Section 90, Title 12, U. S. C. A., then there must exist 
a specific Act of Congress authorizing some other offi¬ 
cial to designate the depository, deposit the mojiey and 
require the giving of security. 

i 

That this is the law is clearly settled by the Supreme 
Court of the United States, by this Court and by other 
Circuit Courts of Appeal, as shown by the following 
quotations: 

The United States Supreme Court in Texas js ind Pa¬ 
cific Railway Company v. Pottorff, 291 U. S. 245: 

‘‘The measure of their powers (that is the pow¬ 
ers of national banks) is the statutory grdnt ; and 
powers not conferred bv Congress are denied.” 
(P. 253) 

“To permit the pledge would be inconsistent 
with many provisions of the National Bank Act 
which are designed to ensure, in case of dis¬ 
aster, uniformity in the treatment of depositors 
and a ratable distribution of assets.” (P. 255) 

The United States Supreme Court in City of Marion 
v. Sneeden, 291 U. S. 262: 

“For the reasons stated in Texas & Pacific Ry. 
Co. v. Pottorff , No. 128, decided this day, we are 
of opinion that the Act of 1864 did not confer the 
power to pledge assets to secure any public de¬ 
posits except those made under Sec. 45 by the Sec¬ 
retary of the Treasury of the United States. The 
power conferred by each later act, except that of 
1930, was limited to securing specific federal 
funds.” (P. 268) 


i 


i 

i 



The United States Court of Appeals for the District 
of Columbia in O’Connor v. Rhodes, 65 App. D. C. 21, 
79 Fed. (2) 146: 


“We take the Potto rtf and Sneeden cases to 
hold that under the national banking laws a na- 
js tional bank has no power to pledge its assets to 
p secure a deposit, private or public, unless it is au- 
A yQ thorized or required to do so by an appropriate 
act of Congress. If we are correct in giving the 
decisions this interpretation, it follows that we 
must have recourse to the statutes to answer the 
Ay* question.” 

^ To the same effect see: 


B. <& 0. Ry. Co. v. Smithy 56 Fed. (2) 799 (C. C. 
, A. 3), 

American Legion, et al. v. Spurway , 69 Fed. (2) 
223 (C C A 5) 

Griffin v'Roy all, 70 Fed. (2) 103 (C. C. A. 4), 
Nelson v. Lewis, 73 Fed. (2) 521 (C. C. A. 2), 
Utter v. Eckerson, 78 Fed. (2) 307 (C. C. A. 9), 
Fidelity & Casualty Co. of N. Y. v. Allen, 84 
Fed. (2) 53, (C. C. A. 7), 

Webb v. American Surety Co. of N. Y ., 88 Fed. 
(2) 171 (C. C. A. 5), 

Buckley v. Southwestern Nat’l. Bank, 88 Fed. 
(2) 263 (C. C. A. 3), 

Granzow v. Village of Lyons, 89 Fed. (2) 83 (C. 
C. A. 7), 

Queenan v. Mays, 90 Fed. (2) 525 (C. C. A. 10), 
Hood v. Hardesty, No. 4199 Op. Jan. 4, 1938 
(C. C. A. 4), 

Leonard v. Gage. No. 4219 Op. Jan. 4, 1938 (C. 
C. A. 4), 

Mays v. Wilkinson, 12 Fed. Sup. 350 (D. C. 
Okla.), 

Harrell v. Lawhead, 13 Fed. Sup. 298 (D. C. 
W. Va.), 
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Ross v. Lee, 15 Fed. Sup., 972 (D. C. Fjla.), 
Fair cloth v. Atlantic City , 16 Fed. Sup. 131 (D. 

C. N. J.), 

Thompson v. Twin Falls , etfc., 17 Fed. Sup. 705, 
Adams v. Crihhis, 17 Fed. Sup. 723 (D. 0. Code), 
tfwscfc V. Baer , 18 Fed. Sup. 732 (D. C. Ill.). 

Following the inquiry logically to the next step, the 
following propositions appear to be established by the 
pleadings, the record and the law, namely: 

A. The deposits in behalf of the Canal Zorie in the 
District National Bank were not deposits of public 
moneys of the United States and were not made in ac¬ 
cordance with Section 90, Title 12 U. S. C. AL in that 
the depository was not designated as such by the Sec¬ 
retary of the Treasury under regulations prescribed 
by him, and the Secretary of the Treasury did not re¬ 
quire security for such deposits satisfactory to him. 

B. There does not exist any specific Act of (pongress 
authorizing the Secretary of War or any other official 
to designate a depository in United States jnational 
banks for the funds deposited by the Canal Zone in the 
District National Bank or authorizing any official to 
require the giving of security for such deposits. 

These propositions will be dealt with in order. 




i 
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A. The deposits in behalf of the Canal Zone in the Dis¬ 
trict National Bank were not deposits of public 
moneys of the United States and were not made in 
accordance with Section 90, Title 12 U. S. C. A. in 
that the depository was not designated as such 
by the Secretary of the Treasury under regula¬ 
tions prescribed by him, and the Secretary of the 
Treasury did not require security for such deposits 
satisfactory to him. 

To determine whether the deposits in question and 
the securing thereof were ordered by the Secretary of 
the Treasury under Section 90, Title 12 U. S. C. A. that 
section is quoted textually as follows: 

4< Depositaries of public moneys and financial 
agents of Government. All national banking as¬ 
sociations, designated for that purpose by the Sec¬ 
retary of the Treasury, shall be depositaries of 
public money, under such regulations as may be 
prescribed by the Secretary; and they may also 
be employed as financial agents of the Govern¬ 
ment; and they shall perform all such reasonable 
duties, as depositaries of public money and finan¬ 
cial agents of the Government, as may be required 
of them. The Secretarv of the Treasurv shall re- 

* v 

quire the associations thus designated to give sat¬ 
isfactory security, by the deposit of United States 
bonds and otherwise, for the safekeeping and 
prompt payment of the public money deposited 
with them, and for the faithful performance of 
their duties as financial agents of the Govern¬ 
ment: Provided, That the Secretary shall, on or 
before the 1st of Januarv of each year, make a 
public statement of the securities required during 
that year for such deposits. And every associa¬ 
tion so designated as receiver or depositary of the 
public money shall take and receive at par all of 
the national currency bills, by whatever associa- 
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lion issued, which have been paid into the Govern¬ 
ment for internal revenue, or for loans <|>r stocks: 
Provided, That the Secretary of the Treasury 
shall distribute the deposits herein provided for, 
as far as practicable, equitably between the differ¬ 
ent States and sections. (R. S. Sec. 515^; Mar. 3, 
1901, c. 871, Sec. 1, 31 Stat. 1448; Mar. 4, 1907, e. 
2913, Sec. 3, 34 Stat. 1290; Dec. 23, 1913,| c. 6, Sec. 
27, 38 Stat. 274; Aug-. 4, 1914, c. 221,! 38 Stat. 
682.) ” 

7 I 

l 

Interpreting* this language, this Court in a|n opinion 

bv Mr. Chief Justice Groner in O’Connor vj. Rhodes, 
- 

supra, said: 

“Taking these allegations as true, we think it is 
clear that nothing in Rev. St. Sec. 5153 (Section 
90, Title 12, just quoted) can be said to authorize 
the taking of a pledge by the several depositors, 
acting independently of the Secretary of the 
Treasury, for the safe return of the deposits. 
There is nothing to show that the deposits were 
made by direction of the Secretary, or! that the 
fund was subject to his check or control—but 
everything to the contrary. 

“There is nothing to show that the depositary 
bank was designated by the Secretary of the 
Treasury, under regulations prescribed by him¬ 
self, to receive the deposits or that he exacted the 
pledges which are the subject matter of; the suit. 
On the other hand, the statement is i that the 
pledges were in each case taken (a) by the Comp¬ 
troller, (b) by the Fleet Corporation, and (c) by 
the Alien Property Custodian. 

“In this aspect we think the point i$ broader 
than the question whether the money |is public 
money, and embraces also the further; question 
whether the pledges (except in the case of the 
Comptroller, which we think is controlled by an¬ 
other act) were taken in accordance with the pro- 
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visions of Rev. St. Sec. 5153. For, as we have 
seen, when national banks are made depositaries 
of public money, it is the duty of the Secretary of 
the Treasury to require them to give satisfactory 
security by deposit of bonds, etc., and when this 
is not done the Government occupies no higher 
status than a private depositor. Cook County 
Bank Case, supra. The duty imposed on the Sec¬ 
retary, as we think, is personal and results from 
the statute we have been discussing, and that Con¬ 
gress meant its language and provisions to be 
taken literally follows, we think, from the fact that 
by later acts, to which we shall now refer, Con¬ 
gress, to cover the cases of deposits of federal 
funds made by others than the Secretary of the 
Treasury, has specifically provided for such cases 
by appropriate statutes.’’ 

In the case now before the Court, although in the 
brief of appellants it is argued that certain informal 
correspondence with the Secretary of the Treasury 
was ‘‘tantamount to and in substantial compliance 
with” Section 90 of Title 12, U. S. C. A., the answer 
of appellants specifically admits (R. 20) that the de¬ 
posits in question were not public funds and not part 
of the revenue of the United States, and not subject 
to the control of the Secretary of the Treasury, and 
that the District National Bank was never designated 
by the Secretary of the Treasury as depository of the 
Government of the Panama Canal, and further, that 
the Secretarv of the Treasure did not exact of said 

V * 

bank the pledge of the securities given to insure the 
deposits of the Panama Canal funds. 

The bill of complaint, paragraph 9, (R. 6), specifi¬ 
cally alleges (1) that the moneys involved “are not 
moneys of the United States, are not part of the rev¬ 
enues of the United States” and (2) are not subject 


i 

j 
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to the control of the Secretary of the Treasury of the 
United States in his official capacity as Secretary of 
the Treasury with respect to moneys of the United 
States, and (3) “are not moneys of the Panama 
Canal,” (4) “have not been covered into the Treas¬ 
ury of the United States or the Treasury of kny state, 
territory, or other government” and (5) that the 
“District National Bank of Washington, I}. C., was 
never designated by the Secretary of the Treasury un¬ 
der regulations prescribed by said Secretary, to re¬ 
ceive deposits of the Government of the Cankl Zone,” 
and further (6) “nor did the Secretary of the Treas¬ 
ury exact from said District National Bank lof Wash¬ 
ington, D. C., the pledges of securities which are the 
subject matter of this suit.” The answer of the Pan¬ 
ama Canal Zone and of the Secretary of Wait for such 
Zone (R. 20) admits that the moneys involved! (1) “are 
not public funds and are not part of the revenue of the 

United States” and (2) “that they are not Subject to 

1 

the control of the Secretary of the Treasury in his offi¬ 
cial capacity as such Secretary in respect of public 
moneys of the United States.” They alleged, however, 
that the moneys (3) “are moneys of the Panama 
Canal.” They admit (4) “That the District National 
Bank was never designated by the Secretary of the 
Treasury as depository of the Government of the 
Canal Zone.” They also admit (5) “that tlie Secre¬ 
tary of the Treasury did not exact of the said Bank, 
the pledge of the securities given to insure the: deposits 
of the Panama Canal funds.” ! 

It must be concluded, therefore, that under the is¬ 
sues as presented to the Court, it is not even claimed 
that this case falls within Section 90, Title jl2 U. S. 
Code authorizing the Secretary of the Treasury to 


i 

i 

i 
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designate depositories of public money and to require 
security for such deposits. 

The facts with respect to the designation of the Dis¬ 
trict National Bank of Washington as a depository of 
Canal Zone funds, with respect to the making of the 
actual deposits and with respect to requiring and re¬ 
ceiving security for such deposits and the sale of the 
security after the closing of the bank, are made clear 
in the bill of complaint and answer and may not be 
varied by the arguments and quotations from letters 
contained in Appellants’ brief. 

The bill of complaint in paragraph 7 (R. 2) alleges 
that the Secretary of War opened the deposit account 
in the District National Bank designated under the 
caption “Secretary of War, Canal Zone Funds, Call 
Account.” It is further alleged in the same paragraph 
that the “Secretary of War” did on the 18th day of 
August, 1914, open a further account under the cap¬ 
tion “Secretary of War, Canal Zone Funds, Checking 
Account. 5 5 

In the same paragraph of the bill of complaint (R. 

3), it is alleged that the bank deposited the securities 

“with the then Secretarv of War bv the delivery to his 

* •> + 

subordinate officer, the then General Purchasing Offi¬ 
cer of the Panama Canal.” Further in the same para¬ 
graph (R. 3) it is alleged that after the closing of the 
bank, the bonds were sold by order of the “Secretary 
of War.” 

The answer (R. 13) admits that the collateral se¬ 
curity was received by the Secretary of War through 
the General Purchasing Officer of the Panama Canal 
and also admits the designation of the bank as deposi¬ 
tory by the Secretary of War and the making of the 
deposit by the Secretary of War. 
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The nature of the deposits is specified in the answer 
(R. 13 and 14) wherein it is alleged that the making of 
the deposit and the requirement of securityj 4 ‘were in 
all respects regular, lawful and in accordance with au¬ 
thority conferred upon the Secretary of War under 
Acts of Congress and regulations pursuant j to statu¬ 
tory authority To make this point entirely clear, 
it is further alleged in the answer (R. 13) that the 
making of the contract for the deposit and delivery 
of said securities “was within the authority and power 
of the Secretary of War conferred upon him by Acts 
of Congress and by regulations promulgated j pursuant 
to statutory authority.’’ 

The nature of the deposits is further specified in the 
answer (R. 14) when the claim is made that the money 
deposited in the District National Bank was! “almost 
entirely composed of moneys received by tfie Postal 
Service of the Canal Zone and consisted o£ deposit 
money order funds and money order funds.” The ex¬ 
act basis of the defense is then specified in the answer 
(R. 14) by the statement that by implication the re¬ 
quirements of the United States statutes with respect 
to the deposit and securing of United States Postal 
Savings funds had been read into the laws and regula¬ 
tions for the Canal Zone. 

Nowhere in the answer is the defense set up that the 
deposit here in question or the securing of sucfy deposit 
was made under the provisions of Section 90, Title 12 
U. S. C. A. (Revised Statutes, Section 5153)1 or that 
the District National Bank was designated for this 
purpose by the Secretary of the Treasury umfer regu¬ 
lations prescribed by the Secretary of the Treasury or 
that the deposit was made by the Secretary of the 
Treasury or that the requirement as to the giving of 
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security for the deposit was made by the Secretary of 
the Treasury. As already stated, the contrary is ad¬ 
mitted (R. 20). 

Furthermore, it is clear that none of the require¬ 
ments, specified by the Secretary of the Treasury with 
respect to deposits of public money which were made 
under Sec. 90, Title 12, were met. A copy of the regu¬ 
lations of the Secretary of the Treasury under Sec. 90 
is included in the appendix beginning at page 67. This 
being a public document it is submitted the Court will 
take judicial notice of its contents. 

It results, therefore, that if such securing of these 
deposits is to be held legal, authority must be found 
in some other specific Act of Congress. 

B. There does not exist any act of Congress authoriz¬ 
ing the Secretary of War or any other official to 
designate a depository in United States National 
Banks for the funds deposited by the Canal Zone 
in the District National Bank or authorizing any 
official to require the giving of security for such 
deposits. 

Appellants point to no statute, nor is there any spe¬ 
cific Act of Congress, authorizing the securing of 
Panama Canal Zone deposits of any sort in the Dis¬ 
trict National Bank or any other bank. In lieu of 
pointing to any such specific Act of Congress, which 
does not exist, appellants rely upon various executive 
orders, letters, orders of the Governor of the Panama 
Canal Zone, Acts of the Isthmian Canal Commission, 
Opinions of the Attorney General of the United States, 
letters of the auditor and Treasurer of the Panama 
Canal Zone and similar documents, none of which are 
in the record, to establish by inference that Congress 
impliedly authorized the securing of these deposits. 


Three principal contentions may be mad0 against 
this conclusion, namely, 

l 

a. Under the rulings of the United States Supreme 
Court and this Court, the Act of Congress authorizing 
the securing of a deposit by a national hank must he 
explicit and specific and may not be implied; j 

I 

b. The legislative power of Congress may not he 
delegated to the extent of permitting subordinate offi¬ 
cers to amend the charter of a national hank Or to give 
a preference among creditors; and 

c. The executive orders, letters, etc., cited ifi the an¬ 
swer do not even impliedly constitute an Act of Con¬ 
gress for the securing of Caned Zone money order 
funds. 

\ 

These points will be dealt with in order. 


a. Under the Rulings of the United States Supreme 
Court and this Court, the Act of Congress Author¬ 
izing the Securing of a Deposit by a National 
Bank Must he Explicit and Specific and J}lay Not 
he Implied. 

That this is true results from the very na f u^e of the 
power involved because only Congress has tpe power 
to authorize a national bank to secure a particular de¬ 
positor and thus give a preference over their deposits 
in derogation of the specific Act of Congress (Revised 
Statutes, Section 5236; Section 194, Title 12 U. S. 
C. A.) providing that assets of a closed national bank 
must be distributed ratably among creditors. Thus 
the power involved is not only the power to amend a 
charter of a national bank, but also is the power to 
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amend a specific Act of Congress—in this case, Re¬ 
vised Statutes, Section 5236, just referred to, reading 
as follows: 

“Dividends on adjusted claims; distribution of 
assets. From time to time, after full provision 
has been first made for refunding to the United 
States anv deficiency in redeeming the notes of 
such association, the comptroller shall make a 
ratable dividend of the money so paid over to him 
bv such receiver on all such claims as may have 
been proved to his satisfaction or adjudicated in 
a court of competent jurisdiction, and, as the pro¬ 
ceeds of the assets of such association are paid 
over to him, shall make further dividends on all 
claims previously proved or adjudicated; and the 
remainder of the proceeds, if any, shall be paid 
over to the shareholders of such association, or 
their legal representatives, in proportion to the 
stock bv them respectivelv held. (R. S. Sec. 
5236).” 

This statute has been held manv times bv the United 

* 

States Supreme Court to mean that even with respect 
to the United States government no preference in the 
distribution of assets shall be given to anyone except 
where Congress itself has specifically authorized such 
preference, the Act of Congress allowing such a pref¬ 
erence in that event acting as an amendment to the 
44 No preference” statute just quoted. Thus in Cook 
County National Bank v. United States, 107 U. S. 445, 
the Supreme Court decided that even where postal and 
money order funds have been deposited by a Deputy 
Postmaster without security in a bank, which subse¬ 
quently becomes insolvent, a bill by the United States 
claiming a priority over other creditors will be dis¬ 
missed. 


i 
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Applying this reasoning, the Supreme Cotirt and 
this Court have said that to authorize the pledge, there 
must be an Act of Congress and it must be specific. 

“The measure of their powers (that is the pow¬ 
ers of national banks) is the statutory grant; and 
powers not conferred by Congress are denied.” 
Texas and Pacific Railway Company v. Pottorff, 
supra . 

“We take the Pottorff and Sneeden cases to 
hold that under the national banking la vis a na¬ 
tional bank has no power to pledge its assets to 
secure a deposit, private or public, unless it is 
authorized or required to do so by an appropriate 
act of Congress.” O'Connor v. Rhodes, supra. 

i 

As previously stated, it is not even alleged in the 
answer to the bill of complaint nor asserted in appel¬ 
lants’ brief that there exists any specific Act qf Con¬ 
gress authorizing the pledges involved in this suit. 

b. The Legislative Power of Congress May J^fot Be 
Delegated to the Extent of Permitting Subordi¬ 
nate Officers to Amend the Charter of a National 
Bank or to Give a Preference Among Creditors. 

The creation of ordinary corporations and also of 
public quasi corporations for governmental purposes 
are within the scope of legislative rather than execu¬ 
tive or judicial power and the grave elements involved 
in the amendment of a corporate charter are specified 
and outlined at length in the Dartmouth College case 
and the hundreds of cases citing it. 

Therefore, it is clear that the altering of the charter 
of a corporation, particularly the charter of a| quasi 
public corporation, such as a national bank exercising 
as it does many governmental functions, is not the 


i 
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mere making of administrative rules, but represents 
the exercise of one of the highest legislative powers 
and it has been held many times that while the legis¬ 
lative body may delegate authority to make rules and 
to carry out the legislative mandate, the legislative 
power proper may not be delegated either to the Presi¬ 
dent of the United States or to anyone else. 

Marshall Field & Co. v. Clark , 143 U. S. 649, 
692; 

L. S. v. Grimaud, 220 U. S. 506; 

Wilkinson v. U. S. 207 U. S. 462; 

State v. Great Northern Railway Company, 100 
Minn. 445, 111 N. W. 289. 

It is equally clear that Congress has no power to 
delegate the right to amend its own laws and it has 
been shown above that the granting of the power to 
an official of the government to require security for 
deposits in a national bank involves an amendment of 
the 4 ‘no preference” statute passed by Congress with 
respect to national banks. 

As will be shown below, the maximum of authority 
to secure the deposits involved in this suit is derived 
from an alleged delegated and redelegated authority 
in that it is urged that the Congress authorized the 
President of the United States to make rules and regu¬ 
lations for the Panama Canal Zone and the President 
in turn redelegated this authority to make rules and 
regulations over to the Governor of the Panama Canal 
Zone and the Isthmian Canal Commission under the 
general supervision of the Secretary of War and that 
the Secretary of War and the Chairman of the Isth¬ 
mian Canal Commission required the securing of the 
deposits in suit. It may not be successfully disputed, 
therefore, that to the extent that these deposits were 
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secured, it was not done under any specific Act bf Con¬ 
gress, but was done as a result of an alleged delega¬ 
tion of power. 

I 

| 

c. The Executive Orders, Letters, Etc., Cited in the 
Answer Do Not Even Impliedly Constitute an Act 
of Congress for the Securing of Canal Zone 
Money Order Funds. 

i 

Before reviewing the various executive ord@rs, let¬ 
ters, etc.., which it is claimed furnished the basis of the 
authority to require the securing of these particular 
deposits, the facts should be clarified as to exactly 
what the deposits consisted of. j 

Such funds consisted of “ money order funds!’ ’ paid 
into post offices in the Panama Canal Zone either for 
transmission to points in the United States or made 
payable at the office where the money orders wefe pur¬ 
chased as a means of safeguarding the funds of the 
person purchasing the money order. 

As stated herein previously, the answer of the ap¬ 
pellants alleges (R. 14) that the money involved in this 
suit was ‘ 4 almost entirely composed of moneys received 
by Postal Service of the Canal Zone and consisted of 
deposit money order funds and money order fundsA 9 
Appellants’ brief (p. 15) states that “about 75 per 
cent of the funds deposited in the District National 
Bank, which are here involved, consisted of nkoneys 
represented by such deposit money orders. About 25 
per cent consisted of moneys received for money or¬ 
ders.” (Although this latter statement is outside of 
the record, it will be accepted as correct for the pur¬ 
pose of this argument.) 

It is assumed no argument is required to establish 
with respect to the United States that “Postalj Sav- 
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ings funds” and “money order funds” are entirely 
separate and distinct and that, therefore, the terms 
may not be interchanged. Postal Savings funds and 
money order funds in the United States are governed 
by entirely distinct Acts of Congress, particularly with 
respect to the disposition of the money derived from 
such sources. The United States Postal Savings 
System, created in 1910 by the United States Postal 
Savings Act (Title 39 U. S., Sections 751-769, inc.), 
provides in Section 759 that Postal Savings funds “re¬ 
ceived under the provisions of this chapter shall be de¬ 
posited in solvent banks” by the Board of Trustees of 
the Postal Savings System consisting of the Post¬ 
master General, the Secretary of the Treasury and the 
Attorney General, and that such Board of Trustees 
shall require security for such deposits from such 
banks. 

Money order funds, however, are entirely different. 
United States “money order funds” are not part of 
the postal revenues of the United States (Postal Laws 
and Regulations of the United States-1932, Sec. 103) 
although they are “money-order funds and money in 
the Treasury of the United States,” Section 736, Title 
39 US'CA—Revised Statute 4045. 

It will be shown hereinafter that no authority in law 
existed for the securing of the particular funds in this 
suit, which admittedly were money order funds, but 
first it will be shown that the laws in the United States 
applying to the securing of Postal Savings funds could 
not apply to the funds involved in this suit, first, be¬ 
cause such funds were not Postal Savings funds even 
in the Panama Canal Zone, and, second, because even 
bv implication the statutes in the United States relat¬ 
ing to Postal Savings funds were never made to apply 
to the Panama Canal Zone. 
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The sole basis advanced in the answer to the bill of 
complaint and in the brief of appellants for urging that 
authority for requiring security for these deposits suf¬ 
ficient to bring this case under City of MaHon v. 
Sneeden, supra, and O'Connor v. Rhodes, supra, rests 
upon the theory that at least indirectly the provisions 
of the United States Postal Savings Act (39 U. Si Code, 
Section 759) has become a part of the law of the Pan¬ 
ama Canal Zone. In other words, all of the lohg list 
of letters, executive orders, acts of the Isthmian 
Canal Commission, orders of the Secretary oi] War, 
etc., are sought to be traced back to the United States 
Postal Savings Act. Therefore, by seeking to trace 
through these various executive orders, acts bf the 
Isthmian Canal Commission, orders of the Secretary 
of War, etc., etc., the effort is to make it appear that by 
implication at least the provisions of the Act of Con¬ 
gress known as the Postal Savings Act of the United 
States apply, or formerly applied, to the deposits here 
in controversy. 

But analysis shows that the Postal Savings Act of 
the United States with its provision requiring the 
securing of Postal Savings funds never applied to the 
Panama Canal, and never applied to their funds^ 

A brief review of the Postal Savings situation in the 

| 

Panama Canal Zone shows this to be true. 

In the first place, the United States Postal Savings 
Act (Title 39, USCA, Sections 751-769, inclusive, first 
adopted in June, 1910) applies specifically and only to 
money received as 44 Postal Savings .’ 9 Under thife Act, 
individuals were entitled to open Postal Savings ac¬ 
counts in the various post offices of the United ^tates 
and thereupon to receive pass books or certificates or 
cards or stamps evidencing such deposit. In other 
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words, under this system, the post offices in the United 
States acted as banks for those desiring to make postal 
savings. The entire system was placed under the con¬ 
trol of a Board of Trustees made up of the Postmaster 
General, the Secretary of the Treasury, and the Attor¬ 
ney General of the United States. Under Section 759 
of this Act “Postal Savings funds received under the 
provisions of this chapter” were to be deposited in 
banks in the United States in the general vicinity of 
the place where the deposits were made and the trus¬ 
tees of the postal deposit system were required to ob¬ 
tain security for such deposits by the delivery to them 
of certain specified types of bonds. The point to be 
emphasized about this Act is that it related only to 
“Postal Savings funds.” It had no relation to money 
order funds. 

Apparently the effort is made in appellants’ brief 
to leave the impression that this system in the United 
States was by implication or executive order, or other¬ 
wise, moved down to the Panama Canal Zone. This, 
however, is not the case. 

On September 8, 1911, approximately one year after 
the adoption of the Postal Savings System in the United 
States, President Taft issued an executive order “by 
authority vested in me,” whereby he set up a complete 
Postal Savings System for the Panama Canal Zone. 
A. copy of this order is attached hereto in the appendix 
beginning at page 93. Section 1 of this order provided 
that “there is hereby established in the post-offices of 
the Canal Zone, a postal savings system, to be operated 
without the payment of interest on the deposits under 
such rules or regulations as may be now or hereafter 
adopted.” The system set up was almost precisely 
the same (with one vital difference) as that already 






existing* in the United States. The order by its terms 
included all of its provisions and made no reference to 
the United States system. The provision with! regard 
to the deposit of Panama Postal Savings funds was 
contained in Section 7, which provided that such funds 
4 4 shall be deposited with the Treasurer of the Canal 
Zone under such regulations as the Board of Trustees 
may prescribeThis order contained no provisions 
for the deposit of such Canal Zone Postal Savings 
funds in any banks anywhere. The Board of Trustees 
never, by regulation or otherwise, required the funds to 
be deposited in banks. 

On September 5, 1914, which was before the opening 
of the deposit in question in the District National Bank 
of Washington, President Woodrow Wilson issued an 
executive order No. 2040 (copy included in the! appen¬ 
dix beginning at page 95) specifically repealing Presi¬ 
dent Taft’s executive order of Septembr 8, 191f, which 
is above referred to. No other executive order\ law or 
other official act, ever reestablished a Postal 
System in the Panama Canal Zone. There being, after 
1914, no Postal Savings System in the Panama Canal 
Zone, nothing contained in any order, or act could make 
the Postal Savings Laiv of the United States, with its 
provision regarding the deposit of Postal Savings 
funds in banks of the United States, apply to the Pan¬ 
ama Canal Zone. 

By President Wilson’s executive order of $ept. 5, 
1914, just referred to, a different system was set up in 
the Panama Canal Zone. Section 2 of his order pro¬ 
vided that “for the accommodation of persons desiring 
to deposit their savings in the post offices of the Canal 
Zone, money orders may be issued in the Canal Zone 
payable to the purchaser at the office of issue, fop which 



24 


no fee shall be charged.’’ This order by its terms was 
to become effective October 1, 1914. 

On October 22, 1916, President Wilson issued a fur¬ 
ther executive order No. 2479 (text printed in appendix 
beginning at page 96) providing that the “ deposit 
money orders” issued by the Canal Zone Postal Service 
should bear interest at the rate of one-half of one per¬ 
cent for each period of three calendar months. 

That the money deposited in the United States Na¬ 
tional banks, and particularly in the District National 
Bank, Washington, D. C., were moneys used to pur¬ 
chase such money orders (as distinguished from Postal 
Savings) needs no argument because it is admitted on 
pages 14 and 15 of the brief of appellants, wherein it is 
said, just after mentioning President Wilson’s execu¬ 
tive order of September 5,1914: 

“Thus, money orders issued for deposits were 
designated deposit money orders. It is important 
to observe that about 75 percent of the funds de¬ 
posited in the District National Bank, which are 
here involved, consisted of moneys represented by 
such deposit money orders. About 25 percent con¬ 
sisted of moneys received for money orders.” 

In other words, appellants’ own brief does not even 
claim that one penny of this money deposited in the 
District National Bank represented Postal Savings 
money . 

Taking it as established, therefore, that the money in 
this suit consisted entirely of “money order funds” 
and further that neither impliedly nor by a delegation 
of legislative power were the provisions of the United 
States statutes regarding United States Postal Savings 
funds ever made to apply to Panama Canal Zone money 
order funds, it next becomes necessary to examine the 






record to determine what, if any, authority a^ide from 
the U. S. Postal Savings Act existed for securing Pan¬ 
ama Canal Zone money order funds. 

Apellants’ brief goes far beyond their answer and 
also beyond the record and relies largely upon partial 
quotations from circulars and letters whiclj do not 
appear in the record, in addition to brief extracts from 
executive orders of the Presidents and acts of the 
Isthmian Canal Commission, which likewise dp not ap¬ 
pear in the record. Assuming for the moment that 
executive orders of the President of the United States 
are the sort of public documents of which the Court 
will take judicial notice, it is submitted that this is not 
true of regulations, circulars, letters, etc. 

Examining appellants’ answer (R. 12) in lorder to 
ascertain whence arose any alleged duty on the part of 
any officer of the Canal Zone to exact and require the 
pledge of securities to secure the deposits in Question, 
the following averments of the answer apparently are 
the only ones thus relied upon: 

(a) That by the Panama Canal Act of June |28, 1902, 
and the supplementary Act of April 28, 1904, 
the President of the United States was given 
complete governmental control ever the Canal 
Zone with power to legislate directly or py desig¬ 
nated subordinates (R. 14); 

(b) That the President authorized the Secretary of 
War to exercise these powers on his behalf 
(R. 14); 

(c) That on September 2,1904, the Secretary of War 
directed the Isthmian Canal Commission to es¬ 
tablish a Postal Service in the Canal Zone which 
was established (R. 14); 

(d) That the Act of the Isthmian Canal Commission 
establishing said Postal Service provided that 
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it should be conducted, regulated and controlled 
by such of the laws, rules and regulations of 
the Postal Service of the United States as were 
not inapplicable to the conditions of law and fact 
existing in the Canal Zone and the laws enacted 
and the rules and regulations adopted by the 
Isthmian Canal Commission (R. 14); 

(e) That the laws of the United States enacted with 
reference to the Postal Savings System of the 
United States required that postal savings funds 
be deposited in solvent banks and that the Board 
of Trustees of the Postal Savings System be re¬ 
quired to take from such depository banks such 
security as said Board may approve and deem 
sufficient to insure the safety and repayment of 
postal savings deposits on demand (R. 14); 

(f) That the provision requiring the Board of Trus¬ 
tees to require a pledge of securities for postal 
savings deposits was not inapplicable, but was 
applicable to deposit money orders issued in con¬ 
nection with the Canal Zone Postal Service and 
that it became incumbent upon the Secretary of 
War and those under him having control of 
Canal Zone money order funds to require 
security from depository banks before making- 
deposits (R. 14); 

(g) That such provisions of the postal savings laws 
of the United States, applicable to the Canal 
Zone, and requiring security from depository 
banks, authorized the bank to give such security 
(R. 14); 

(h) That Section 2 of the Panama Canal Act of 
August 24, 1912, ratifying and confirming as 
valid and binding ‘‘all laws, orders, regulations, 
and ordinances adopted and promulgated in the 
Canal Zone by order of the President for the 
government * * * of the Canal Zone,” ratified 
and confirmed the actions of the Secretary of 
War in requiring the deposit of securities by a 
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depository bank to insure the prompt payment 
of monevs of the Canal Zone on deposit therein. 
(R. 14); | 

(i) That in conformity with the orders of tjlie Presi¬ 
dent of October 22, 1916 and December 6, 1922 
the Governor of The Panama Canal wajs author¬ 
ized to prescribe detailed regulations to carry 
out the terms of the Presidential order, and that 
the Governor did on April 5, 1923, provide that: 

“Postal savings, monev order, clubhouse, and 
other trust and security funds received shall be 
remitted to depositories in accordance >vitli con¬ 
tracts entered into by the Secretary of War, and 
disbursed only on vouchers or warrants ap¬ 
proved by the Auditor.’’ 

Thus, we see that by various steps, but without any 
reference to a specific or express Act of Congress 
authorizing the giving or requiring the taking of 
security for deposits of Canal Zone funds, appellants 
have attempted to overcome the interdictions of the 
decisions and the application of the legal principles an¬ 
nounced therein in an attempt to create an authority 
upon which a legal and valid pledge may be predicated. 
The point attempted by appellants is to create a specific 
authority from Congress by referring to various acts, 
regulations, and promulgations of the President rel¬ 
ative to the Canal Zone; but there being no basic act 
creating any authority in national banks to pledge their 
assets, or any duty imposed by Congress on thq part of 
Canal Zone officers to require security for deposits of 
Canal Zone funds, there is no room for statutory con¬ 
struction nor any reason for adoption of these acts by 
reference in order to enlarge upon or explain the duties 
of the bank and the officers in connection With the 
transaction in question. 

i 

i 

i 
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Claims with respect to three alleged sources of 
authority for securing these deposits remain to be dis¬ 
cussed, namely, 

A. Governor's Circular No. 600-61 of April 5, 1923. 

Of all of the executive orders, circulars, acts of the 
Isthmian Canal Commission, etc., etc., described in ap¬ 
pellants’ brief, this is the only alleged document specifi¬ 
cally mentioning the securing of Canal Zone money 
order funds. The part of this circular quoted in the 
appellants’ answer and brief reads as follows: 

“Postal savings, money order, clubhouse, and 
other trust and securitv funds received shall be 
remitted to depositories in accordance with con¬ 
tracts entered into by the Secretary of War, and 
disbursed only on vouchers or warrants approved 
by the Auditor.” 

It will be noted first that this order was issued, not 
by the President of the United States and not by the 
Isthmian Canal Commission, but was a mere routine 
circular issued by the Governor of the Panama Canal 
Zone and, second, that it was issued in 1923, whereas 
the deposits in the District National Bank were made 
in 1914. In other words, at the time when the deposits 
were made and the security deposited, there existed no¬ 
where not even a regulation or circular of anyone re¬ 
quiring the securing of such deposits. Examination of 
the executive orders of the President of the United 
States with respect to the Panama Canal Zone, of the 
Treaties and Acts of Congress relating to the Panama 
Canal Zone, and of the laws of the Canal Zone enacted 
bv the Isthmian Canal Commission shows that none 
of them contained any reference whatever to the secur¬ 
ing of deposits made by the Panama Canal Zone or in 
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its behalf in national banks in the United States, or in- 
deed in any banks. Furthermore, on June! 19, 1934, 
there was approved by the Congress a “ Canal Zone 
Act” containing in codified form “all the laws relating 
to or applying in the Canal Zone, except suqh general 
laws of the United States as relate to or apply in the 
Canal Zone.” The preface to this Canal Zone Code 
states that “the material included in the code has its 
source in acts of Congress, in certain acts and ordi¬ 
nances of the former Isthmian Canal Commission which 
were ratified and confirmed as valid and binding by 
Congress in the Panama Canal Act of 1912, ;and, in a 
limited number of sections, in Executive orders of the 
President which were likewise ratified and confirmed by 
Congress.” The appendix also contains in; addition 
“treaties and general laws of the United Spates ap¬ 
plicable in or relating to the Canal Zone or the Panama 
Canal. ’ 9 As stated in the preface ‘ 4 an attempt! has been 
made to represent all general laws which are appli¬ 
cable, setting forth the text of the law in the cases 
wherein that course is warranted by the extent of the 
practical application of the law and in all other cases 
inserting an appropriate reference to the law; under a 
proper heading.” 

An examination of this Canal Zone Code shows that 
it contains no provision whatever requiring tlf\e secur¬ 
ing of Canal Zone funds, money order or otherwise, 
deposited in national hanks of the United States. 

It is submitted that a mere “circular” of thfe Gover¬ 
nor of the Panama Canal Zone, vague in its terms, not 
aproved specifically by the Secretary of Wat* or the 
President of the United States, and issued Approxi¬ 
mately nine years after the funds in questions were de¬ 
posited and secured, is not and cannot be such an 
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authority by implication, delegation or otherwise, as 
was contemplated by the Supreme Court and this Court 
in the Pottorff, Sneeden and Rhodes cases. 

B. The Panama Canal Act of August 24,1912. 

Appellants urge in their brief (R. 14) that the Act of 
Congress approved August 24, 1912, 37 Stat. 560, in 
Section 2 ratified and confirmed as valid and binding 
“all laws, orders, regulations, and ordinances adopted 
and promulgated in the Canal Zone by order of the 
President for the government * * * of the Canal Zone” 
and apparently argue that this Act had the effect of 
ratifying and confirming the actions of the Secretary 
of War in requiring the securing of these deposits. As 
stated above, the deposits in the District National Bank 
were not opened until 1914 and the order of the Gover¬ 
nor of the Canal Zone ordering securing of deposits of 
Panama Canal Zone funds was not issued until April 
5, 1923. Obviously, therefore, the Act of Congress of 
August 24, 1912, could not ratify or confirm an order 
which was not issued until years afterward. The Act 
of Congress of August 1912 did not pretend to con¬ 
firm and ratify any action thereafter taken by officials 
connected with the Panama Canal Zone and did not 
have that effect. 

C. The Acts of Congress of August 21, 1916 and of 

September 21,1922. 

The brief of appellants (p. 14) urges that Sections 
6 and 7 of the Act of August 21, 1916, 39 Stat. 528, and 
Section 11 of the Act of Congress approved September 
21,1922 had the effect in some manner of ratifying and 
confirming the alleged action of Canal Zone officials in 
requiring the securing of these deposits. 
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The sections referred to of the Act of August 21, 
1916, 39 Stat. 528, 48 USCA 1324,1325, are as follows: 

“Section 6. That deposit money orders issued 
in the Canal Zone in lieu of postal savings certifi¬ 
cates in accordance with the rules and regulations • 
heretofore established by the President, or that 
may hereafter be established by him, shall bear 
interest at a rate not exceeding two pei* centum 
per annum. 

“Section 7. That the interest received from the 
Canal Zone money-order funds deposited in banks 
under Canal Zone regulations shall be available 
to pay the interest on deposit money orders author¬ 
ized by the preceding section. Such interest shall 
also be available to pay any losses which are 
chargeable to the Canal Zone postal service.” 

Section 11 of the Act approved September 21, 1922, 
48 USCA 1324, is as follows: 

i 

“Deposit money orders issued in the Capal Zone 
in lieu of postal-savings certificates in accordance 
with the rules and regulations heretofore estab¬ 
lished by the President, or that may hereafter be 
established by him, shall bear interest at a rate not 
exceeding 3 per centum per annum.” 

I 

i 

The only rules and regulations established by the 
President with respect to deposit money orders issued 
in the Canal Zone were contained in the President’s 
executive order of September 5, 1914, providing in 
Section 2 that: I 

“For the accommodation of persons desiring to 
deposit their savings in the post offices of th^ Canal 
Zone, money orders may be issued in the Canal 
Zone payable to the purchaser at the office of issue, 
for which no fee shall be charged,” j 

I 

i 
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and the President’s executive order of October 22, 
1916, providing that: 

“deposit money orders issued by the Canal Zone 
Postal Service shall bear interest at the rate of 
one-half of one percentum for each period of three 
full calendar months, from August 21, 1916, or 
subsequent date of issue. Interest shall be pay¬ 
able when the order is paid but shall not accrue 
on any order for more than three years.” 

The Acts of Congress referred to by appellants and 
quoted above, therefore, did nothing more than what 
they purported to do, namely, authorize the payment 
of interest on money order funds in the Panama Canal 
Zone and authorize the use of the interest derived from 
money order funds in the payment of such interest to 
purchasers of money orders. Even by inference such 
Acts of Congress do not purport to authorize the secur- 
ing of deposits in United States banks of money order 
funds. 

D. The Act of Congress of February 16 , 1933. 

Appellants dwell with particular emphasis on the 
Act of Congress aproved February 16, 1933, 48 USCA 
1323 (a), 47 Stat. 812, reading as follows: 

“The postal service of the Canal Zone shall be 
governed by such of the laws, rules, and regula¬ 
tions of the Postal Service of the United States as 
are not inapplicable to the conditions existing in 
i the Canal Zone, and the Governor of the Panama 
Canal is authorized to establish new post offices or 
discontinue those already established, to provide 
such rules and regulations as are necessary for the 
operation of the service, to appoint the personnel 
thereof, and to prescribe the postage stamps and 
other stamped paper which shall be used in such 
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service: Provided, however, That the expbnses of 
operating the Canal Zone postal service shall be 
defrayed, so far as possible, from the revenue de¬ 
rived therefrom, the use of which for that purpose 
is hereby authorized.” 

I 

It is urged that this statute is in effect a ratification 
of the action and policy and practice of the Secretary 
of War in requiring security for money order funds 
and in support of this position, there is cited McNair, 
Receiver, v. Knott, Treasurer, United States Supreme 
Court, decided December 13, 1937. 

Prior to 1930, national banks did not have the author¬ 
ity or power to secure the deposits of a State, or politi¬ 
cal sub-division thereof, but by the Act approved June 
25, 1930, in the form of a specific amendment to Section 
90, Title 12, Congress provided: 

i 

“Any association may, upon the deposit with it 
of public money of a State or any political sub¬ 
division thereof, give security for the safe-keep¬ 
ing and prompt payment of the money so de¬ 
posited, of the same kind as is authorized; by the 
law of the State in which such association is located 
in the case of other banking institutions! in the 
State . 9 9 


At the time this Act was passed, the State of Florida 
already had a law authorizing state banks to secure 
public deposits and the First National Bank of Perry, 
Florida, which was closed subsequent to the passage of 
the amendment, had secured a deposit made by the 
officials of a Florida county. 

The Supreme Court in the opinion by Mr. justice 
Black in the McNair v. Knott case decided that the 
specific Act of Congress of June 25, 1930 acted as a 
ratification of the previous pledge agreement, on the 
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ground that after the passage of the 1930 Act, the bank, 
still a going concern, could have withdrawn the pledge, 
and that since the pledge was not withdrawn, it was 
made under the new Act. That case, however, is not 
in point and is not decisive of this case involving Pan¬ 
ama Canal funds for two reasons. 

First, the amendment to Section 90 of Title 12 passed 
by Congress in 1930 specifically amended existing law 
and specifically authorized the sort of pledge involved 
in McNair v. Knott y whereas the Act here relied on, that 
is the Act approved February 16, 1933, made no refer¬ 
ence whatever to the securing of deposits. For a 
specific Act of Congress to be amended by such vague 
implication would go far beyond any rules of statutory 
construction. Obviously, if Congress had desired to 
authorize the securing of Panama Canal funds, as it 
had previously authorized the securing of United States 
Postal Savings funds and other specific funds, it could 
and would have done so by specific language. 

Second, the Act approved February 16, 1933 only 
made applicable to the Postal Service of the Canal Zone 
“such of the laws, rules, and regulations of the Postal 
Service of the United States as are not inapplicable to 
the conditions existing in the Canal Zone. ’ * There were 
then and there are now no ‘ ‘ laws, rules, and regulations 
of the Postal Service of the United States” requiring 
the securing of money order funds. The only way in 
which money order funds in the United States may be 
deposited and secured is through Section 90, Title 12, 
USCA, that is, by the designation of banks for the pur¬ 
pose by the Secretary of the Treasury, and the requiring 
of security by the Secretary of the Treasury from such 
banks. In other words, if even by inference, the Act of 
February 16, 1933, required the securing of Panama 
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Canal money order funds, then the law required that 
the securing* of such funds should be accomplished in 
the manner prescribed by Section 90, Title 12, U.S.C.A., 
and it is not claimed in the answer of appellants that 
such requirements were met, because, as previously 
stated, it is admitted in paragraph 9 of the answer (R. 
20) that the bank was not designated by the Secretary 
of the Treasury under regulations prescribed by him, 
and that the deposit was not made by the Secretary of 
the Treasury, and that the giving of security for the 
deposit was not required by the Secretary of the 
Treasury. All of these things were done by thq Secre¬ 
tary of War. 

Examining appellants’ case in the light of the fore¬ 
going analysis, it is obvious that the predicate upon 
which appellants seek to base, and the sources from 
which they seek to create, the authority of the bank to 
pledge its assets to secure the deposits in question are 
fatally defective in that, first, inasmuch as Congress 
never authorized or required the pledge of asjsets in 
question as security for deposits of Canal Zone! funds, 
there is no base or predicate for appellants’ argument, 
and second, the foundation of the structure of appel¬ 
lants ’ theory was built up by a series of steps b)| which 
the Court is left to infer that Congress, although not 
saying so, intended that the pledge of securities ishould 
be required. Appellants attempt to create such! inten¬ 
tion of Congress to create an authority or requirement 
that depository banks should give security for Canal 
Zone funds, by referring to the historical development 
of the construction and regulation of the Canal and 
Canal Zone. This falls far short of an Act of Cojngress 
requiring that Canal Zone funds deposited in banks in 
the United States be secured by a pledge of the bank’s 
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assets which, had such authority existed, would have 
given implied authority to the District National Bank 
to give the disputed pledge. In this situation, it is clear 
that the law failed to provide national banks and this 
bank with power to make the pledge either by direction 
or by requirement. There being no such authority 
from Congress, this Court is powerless to create one, 
and its duty is confined to an application and construc¬ 
tion of the law as it exists. 

Since appellants point us to no authority, and there 
is none, authorizing a national bank to pledge its assets 
to secure deposits of Canal Zone funds, and since they 
point us to no statute, and there is none, making it the 
duty of officers of the Canal Zone to exact security for 
safe keeping of funds deposited in national banks, and 
since the Secretary of War was entirely without 
authority of any kind to enter into the pledge contract 
in question, we arrive at the inescapable conclusion that 
the pledging of assets by the District National Bank at 
the instance of the Secretary of War to the representa¬ 
tive of the Canal Zone was illegal and void. This being 
so, the inevitable deduction is that the Receiver, as the 
bank’s representative in insolvency, has not only the 
right, but the dutv to bring suit for the recoverv of the 
bank’s assets illegally pledged, or their proceeds, and 
that such suit can be maintained. 
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Estoppel. 

A. Appellee Receiver is not Estopped From Recovering 
Back the Pledged Assets, or Their Proceeds, Even 
Though the Secretary of the Treasury and the 
Comptroller Did Approve the Pledge. 

In their brief (pages 23 to 26) appellants rpake the 
point that the giving- of security for Canal Zone de¬ 
posits was sanctioned and approved by the Secretary of 
the Treasury and the Comptroller of the Currency. In 
their answer (K. 15) they state that the action of the 
Secretary of War and his subordinates in negotiating 
for the giving of security to safeguard deposits was 
the subject of correspondence between the Secretary of 
War, the Panama Canal and the Treasury Department, 
by reason of which the contract with the instailt bank 
was recommended by the Comptroller of the Currency 
and the Secretary of the Treasury. Appellants then 
refer to various correspondence and negotiations be¬ 
tween the Isthmian Canal Commission and the! Secre¬ 
tary of the Treasury relating to depositing funds in 
various banks. This correspondence was not referred 
to or set forth in the answer and hence, not being in the 
record, it can hardly be considered as a proper bUsis for 
argument or discussion in the brief. However, the 
most that can be said for this correspondence and 
negotiation is that the Secretary of War and the Comp¬ 
troller of the Currency were agreeable to the execution 
of a pledge contract whereby Canal Zone funds! would 
be deposited in the District National Bank. Therefore, 

i 

the purpose of the above referred to averments;in the 
answer and the correspondence and negotiation re¬ 
ferred to in the brief is to show an approval by the 
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Comptroller and the Secretary of the Treasury of the 
pledging of assets by the District National Bank to 
secure deposits of Canal Zone funds. 

So that the question presented is whether the ap¬ 
proval by the executive officers of the Government in 
question of a void pledge of assets can give legality to 
such unauthorized and void act. In their brief (p. 26) 
appellants refer to the fact that the Receiver was not 
justified in bringing this suit because the Comptroller 
and the Secretary of the Treasury had recommended 
the pledge of assets and had sanctioned it and that their 
action in this connection had remained unquestioned 
for more than fifteen years. Appellants fail to state 
the legal conclusion which they deem to have flowed 
from this conduct, but it is assumed that the point of 
law which appellants desire to bring to the Court is 
that by reason of these facts the Receiver is estopped 
from prosecuting this action for the recovery of the 
illegally pledged securities or their proceeds. 

This argument is completely answered by the Su¬ 
preme Court in the Pott orff case where the Court said: 

“The receiver is not estopped to deny the valid¬ 
ity of the pledge. * * * It is the settled doctrine 
of this Court that no rights arise on an ultra vires 
contract, even though the contract has been per¬ 
formed; and that this conclusion cannot be cir¬ 
cumvented by erecting an estoppel which would 
prevent challenging the legality of a power exer¬ 
cised.’ 7 (p. 260). 

In the case of Granzoiv v. VUllage of Lyons , 89 Fed. 
(2) 83 (CCA 7) the receiver of a national bank sued to 
recover from the City the proceeds received from the 
sale of certain assets of the bank which had been 
pledged to secure deposits of Municipal funds. The 
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City moved to dismiss, which motion was granted and 
this action of the trial Court was reversed upon ap¬ 
peal. It appeared that the receiver and tlie Comp¬ 
troller approved the sale of the collateral arid in this 
connection the Court stated on page 84: 

“In due course of administration, botji the re¬ 
ceiver and the municipality, under a misappre¬ 
hension of the law, agreed that the municipality 
might sell the collateral and apply the proceeds of 
the sale upon the debt. The Comptroller of the Cur¬ 
rency approved this agreement, subject to ap¬ 
proval by the District Court.’’ 

After the sale the Sneeden and Pottorff cages were 

decided and the suit was instituted after these decisions 

! 

and in this connection the Court said at page 85; 

i 

“Some time thereafter the parties awoke to the 

fact that these transactions had taken placbe under 

a mutually mistaken view of the law.” 

* 

I 

So that so far as the question of estoppel! is con¬ 
cerned the facts in that case are substantially identical 
with the facts in the instant case. Upon this question 
the Court said, pages 85 and 86: 

“But it is said that the preferential payments 
had been made at the instance and with !the ap¬ 
proval of the comptroller. This in no wise alters 
the situation. In Wisconsin Central R! R. v. 
United States, supra, the Supreme Court held the 
Postmaster General included within the class of 
those whose wrongful payment may be recovered. 
There is no reason why the comptroller! should 
have any greater power to bind the government 
by approving a payment contrary to law. Such 
was the reasoning of the Court in O’Connor v. 
Rhodes, 65 App. D. C. 21, 79 Fed. (2) 146. There 
the previous payments were recovered, although 
they had been made at the instance and With the 
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approval of the comptroller. The Supreme Court 
affirmed in 297 U. S. 383, 56 S. Ct. 517, 80 L. Ed. 
733. A similar recovery was allowed in Mays v. 
Wilkinson (D. C) 12 E. Supp. 350. There was and 
there could have been no estoppel as to either the 
receiver or the comptroller which would work a 
binding- effect upon the payment of money made by 
them as United States officers under misappre¬ 
hension of the law.” 

In the case of Leonard v. Gage and Elliott, Receivers 
(not yet reported) No. 4219 (CCA 4) opinion January 
4, 1938, the receivers of an insolvent national bank 
sought to recover the proceeds of bonds which had been 
pledged by the bank to secure deposits of receivers of 
state banks. At the time of suspension of the state 
bank a ruling had been requested from the Comptrol¬ 
ler as to whether the receiver of a closed national bank 
would contest a pledge of assets made by the national 
bank to secure the deposits in question. A letter was 
received from the Deputy Comptroller of the Currency 
in which he stated that he believed as a matter of policy 
the power of national banks to secure deposits, under 
the circumstances, should not be questioned and that 
the Comptroller’s office “did not disapprove this par¬ 
ticular pledge.” The trial Court held that the deposits 
of state bank receivers were not deposits of public 
moneys and that national bank receivers were not 
estopped from claiming the proceeds of the assets sold 
in the circumstances of the case. The Court held, how¬ 
ever, that the deposits were impressed with construc¬ 
tive trusts based upon special circumstances of miscon¬ 
duct and the petitions were denied. Upon appeal this 
judgment of the trial Court was reversed. The Court 
held that a pledge of securities to secure deposits was 
warranted only in the specific cases provided for by 
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Federal statutes. The Court referred to the &'needen, 
Potiorff and Rhodes cases and said: 


‘ 4 Since, as pointed out in the Pottorff casq, supra, 
neither the bank nor the receiver can !be held 
estopped to deny the validity of the pledge because 
of its ultra vires character, it is immaterial that 
the pledge preceded the deposits or that funds of 
the bank to the amount of the deposits were used 
to purchase the securities pledged. See Granzow 
v. Village of Lyons (C. C. A. 7th) 89 F. (2d) 83. 
And it is perfectly clear that the powers of the na¬ 
tional banks under the act of Congress creating 
them could not be enlarged, either by the brder of 
the District Judge specifying the kinds of security 


which the receivers might accept for deposits, or 
by the letter of the Deputy Comptroller of the 
Currency to the effect that the Comptroller’s office 
would not disapprove pledges which it was beyond 
the statutory powers of the banks to! make. 
Granzow v. Village of Lyons, supra.” 


In Mays v. Wilkinson, 12 Fed. Supp. 350, suit was 
brought by the plaintiff to recover securities deposited 
with the bank for safe keeping prior to suspension. 
The bank, without knowledge of the plaintiff, pledged 
these bonds to secure deposits of moneys of Creek 
County. The Court said upon the question of estoppel, 
at page 355: 

“In rendering judgment in favor of the receiver 
against the county commissioners and j county 
treasurer of Creek county, this court does to with 
great reluctance and only because of the declared 
law as announced by the Supreme Court in Marion 
v. Sneeden, supra. It seems rather strangb, how¬ 
ever, that the Comptroller of the Currency, all 
these years, should have permitted the; national 
hanks to take advantage of a custom and practice 
of receiving public funds and pledging assets of 
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national banks to secure the same and thus have 
the bemefit of the public funds so deposited, with¬ 
out incurring any liability whatever against the 
pledged assets, and the court is following what he 
considers the cold letter of the law and not his 
sympathies, nor what he conceives to be just and 
equitable between the receiver and the county au¬ 
thorities of Creek county . 97 

In Ross v. Lee, 15 Fed. Supp. 972, there was involved 
a pledge of assets by a national bank to secure deposits 
of school funds. Upon the question of estoppel the 
Court said at page 974: 

“The subsequent acts of the receiver are likewise 
ineffectual to vitalize the pledge by ratification, 
or to create an estoppel against the general credi¬ 
tors of the bank, even if any rights could arise on 
an ultra vires contract by reason of performance. 
Even though a bank by its acts might estop itself 
from asserting a lack of power in these circum¬ 
stances, a receiver appointed upon its insolvency 
is free to challenge the validity of the pledge. 
Texas & Pacific Rv. Co. v. Pottorff, 291 U. S. 245, 
54 S'. Ct. 416, 78 L. Ed. 777.” 

In Adams v. Cribbis , 17 Fed. Supp. 723, suit was 
brought by the receiver of an insolvent national bank 
to recover assets pledged to secure deposits of the City 
of Idaho Springs, Colorado. A stipulation was en¬ 
tered into whereby the pledged securities were de¬ 
livered for sale under instructions from the Comptrol¬ 
ler of the Currency. From this fact the inference was 
attempted to be made that the receiver was estopped 
from bringing a suit to recover back the assets or their 
proceeds. The Court said at page 725: 

“It follows that neither the Comptroller of the 
Currency, nor his receiver, had any authority to 
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in any way waive the statutory prohibition; that 
the defendants were charged with knowledge of 
the law; and that the stipulation, Exhibit 1 (which 
we note in passing was not made between the par¬ 
ties to this suit), is wholly null and void, in so far 
as the bank or its receiver is concerned.” 


In Rusch v. Baer , 18 Fed. Supp. 732, suit was 


brought by the receiver of a national bank to recover 
payments made to the township Treasurer and the 
school trustees to release assets of the bank pledged to 
secure deposits of these funds. Upon the question of 
estoppel the Court said at pages 733 and 734: 

I 

4 ‘Can these preferential payments be recovered 
back ? On the part of the defendants 1 it is con¬ 
tended that the preferential payments cannot be 
recovered back because the ultra vires qnd illegal 
contract has been fully executed. In substance, 
this contention is that the Comptroller aiid the re¬ 
ceiver ratified the illegal act of the bank; that, hav¬ 
ing ratified the contract, the plaintiff is now 
estopped to assert its invalidity. This contention 
ignores the proposition that the prohibition is stat¬ 
utory. Neither the bank nor the received had any 
power to waive the statutory prohibition.!” 


It should be noted that in the case of O'Connor v. 
Rhodes , supra , this Court had this same question 
under consideration. In the per curiam opinion of the 
Court rendered in connection with the motioh for re¬ 
argument and stay of mandate this Court pointed out 
that there was involved the question that the preferen¬ 
tial payments were made at the instance and with the 
approval of the Comptroller and the receiver (65 App. 
D. C. at page 28). j 

Notwithstanding this fact, this Court held that the 
trial Court should exercise its discretion as to whether 
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the depositors’ suit should be stayed or the Comptrol¬ 
ler’s suit should proceed. 

Any argument by the appellants that the receiver 
is estopped to void the pledges involved in this case 
would sustain by indirection an ultra vires exercise of 
power by national banks, contrary to the rules of law 
laid down in the cases above cited. If from the cor¬ 
respondence and negotiations referred to by appellants 
in their answer and brief, it should appear that the 
Comptroller or the Secretary acted upon his con¬ 
struction of the law, it certainly appears that in the 
light of the subsequent decisions his construction 
was erroneous. A public officer’s misconception of the 
law can not change it and cannot bind his successors 
in their subsequent conduct. Wilson & Company v. 
U. 245 U. S. 24; Providence Corporation v. 
Downey Corporation, 294 Fed. 641. As a matter of 
fact, the bank had no right to rely upon the public of¬ 
ficial’s opinion as to what the law might be. White- 
sides v. U. S., 93 U. S. 247. As was said in Schaffer v. 
Ilelvering, 83 Fed. (2) 317 at page 320: 

“Whoever deals with government does so with no¬ 
tice that no agent can, by neglect or acquiescence, 
commit it to an erroneous interpretation of the 
law. ’ ’ 

It is clear, therefore, from these recent authorities 
that the defense of estoppel cannot avail the appellants 
as a defense. The pledges having been made in viola¬ 
tion of law and void ah initio, cannot assume a status 
or complexion of legality by any act of acquiescence, 
sanction or ratification on the part of the Comptroller, 
the Secretary of the Treasury, the conservators or the 
receivers. These officers, all being officers and agents 
of the United States, cannot be estopped from assail- 
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ing in these proceedings the validity of these pledges, 
and all acts done thereunder. 

On page 26 of their brief appellants make jthe sug¬ 
gestion that the construction given to legislative acts 
by an agency charged with the execution thereof, fol¬ 
lowed for a considerable period of time, will be!deemed 
persuasive. In other words, appellants contend that 
executive construction of legislative acts is the equiva¬ 
lent of a grant of corporate power by Congress and 
consequently gives legality to an unauthorised and 
void pledge of the assets of a national bank. This 
argument overlooks entirely the important distinction 
between the absence of legislation, and executive con- 

. . j 

struction of legislation where it exists. In the instant 
case there was no executive construction of legislative 
acts, but merely an assumption by executive officials of 
the existence of a power which had not been conferred 
and did not exist. The Supreme Court of the United 
States answered this contention completely in the 
Sneed an case when it said on page 269: 


“In some States national banks had, priori to the 
1930 amendment, frequently pledged assets^ to se¬ 
cure public deposits of the State or of a political 
subdivision thereof; comptrollers of the currency 
knew that this was being done; and they assumed 
that the banks had the power so to do. But the as¬ 
sumption was erroneous. The contention that 
such power is generally necessary in the business 
of deposit banking has not been sustained.’j 


Keferring again to the correspondence alluded to on 
pages 24 and 25 of appellants’ brief between th|e Sec¬ 
retary of the Treasury and the Secretary of Wgr, ap¬ 
pellants (page 26) conclude that this correspondence 
was tantamount to, or a substantial compliance! with, 


1 
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the statute (Section 90, Title 12, U. S. C.) authorizing 
the Secretary of the Treasury to designate national 
banks as depositories of public moneys. This conten¬ 
tion entirely ignores the holding of this Court in 
O’Connor v. Rhodes, supra where this Court said on 
pages 149 and 150: 

“We take the Potto rtf and Sneeden Cases to hold 
that under the national banking laws a national 
bank has no power to pledge its assets to secure 
a deposit, private or public, unless it is authorized 
or required to do so by an appropriate act of 
Congress. If we are correct in giving the deci¬ 
sions this interpretation, it follows that we must 
have recourse to the statutes to answer the ques¬ 
tion. 

“Rev. St. Sec. 5153 (Act of June 3, 1864, c. 106, 
Sec. 45; 13 Stat. 99, as amended, 12 USCA Sec. 
90) provides: ‘All national banking associations, 
designated for that purpose by the Secretary of the 
Treasury, shall be depositaries of public money, 
under such regulations as may be prescribed by 
the Secretary. * * * The Secretary of the Trea¬ 
sury shall require the associations thus designated 
to give satisfactory security, by the deposit of 
United States bonds and otherwise, for the safe¬ 
keeping and prompt payment of public money de¬ 
posited with them. * * * 7 

“In Branch v. United States, 12 Ct. Cl. 281, af- 
I firmed 100 U. S. 673, 25 L. Ed. 759, it is said that 
the act of the Secretary in designating a national 
bank as a depositary of public money does not 
change its character or organization; that it still 
retains its identity as a national bank, and does 
not become the custodian of public money, but the 
debtor of the United States, precisely as in the 
case of other depositors. If security be not taken 
as the statute permits, the claim of the United 
States is on a parity with the claims of private 
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creditors. Cook County Bank v. United I States, 
107 U. S. 445, 2 S. Ct. 561, 27 L. Ed. 537. And in 
the case of Coudert v. United States, 175 U.j S. 178, 
20 S'. Ct. 56, 44 L. Ed. 122, it was said that this sec¬ 
tion (5153) has relation only to public m^ney of 
the United States. In that case money derived 
from the sale of a vessel captured during the war 
between the states as a blockade runner, And de¬ 
posited by the marshal to await the order! of the 
court as to its disposition, was held not! public 
money of the United States. Public moneyjs were 
defined to be the revenues of the United j States 
from all sources covered into the Treasury. 

4 ‘And in Marion v. Sneeden, supra, the Supreme 
Court specifically held that Rev. St. Sec. 5153 did 
not confer or imply the power to pledge asbets to 
secure public deposits, except those made under 
the provisions of that section by the Secretary of 
the Treasurv of the United States. * * *” I 

- i 

“There is nothing to show that the depositary 
bank was designated by the Secretary of the! Trea¬ 
sury, under regulations prescribed by himself, to 
receive the deposits or that he exacted the pledges 
which are the subject matter of the suit. On the 
other hand, the statement is that the pledges were 
in each case taken (a) by the Comptroller, (b) by 
the Fleet Corporation, and (c) by the Alien Prop¬ 
erty Custodian. j 

“In this aspect we think the point is broadef than 
the question whether the money is public iponey, 
and embraces also the further question whether 
the pledges (except in the case of the Comp¬ 
troller, which we think is controlled by another 
act) were taken in accordance with the pro¬ 
visions of Rev. St. Sec. 5153. For, as we have 
seen, when national banks are made depositaries 
of public money, it is the duty of the Secretary 
of the Treasury to require them to give satisfac¬ 
tory security by deposit of bonds, etc., and when 
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this is not done the Government occupies no 
higher status than a private depositor. Cook 
County Bank Case, supra. The duty imposed on 
the Secretary, as we think, is personal and results 
from the statute we have been discussing, and that 
Congress meant its language and provisions to be 
taken literally follows, we think, from the fact that 
by later acts, to which we shall now refer, Con¬ 
gress, to cover the cases of deposits of federal 
funds made bv others than the Secretarv of the 

mi * 

Treasury, has specifically provided for such cases 
by appropriate statutes. 

“Thus, by Act of July 1, 1898 (Bankruptcy Act, 
Sec. 50 [ 11 USCA Sec. 781), Congress directed the 
courts to require bonds to be executed to the 
United States bv all banking institutions in which 
bankruptcv funds are deposited; and bv Act of 
March 3, 1911 (36 Stat. 1070, Sec. 17 [25 USCA 
See. 156]), directed that the Secretary of the Inte¬ 
rior take from all banks in which anv Indian 
monevs are deposited collateral securitv, etc. And 
by Act of May 15, 1916 (39 Stat. 121‘[12 USCA 
Sec. 192]), declared that the Comptroller of the 
Currency shall take security for the funds of in¬ 
solvent national banks deposited bv him; and bv 
Act of May 18,1916 (39 Stat. 159, Sec. 2 [39 USCA 
Sec. 759]), required the board of trustees of postal 
savings funds to deposit in banks and to take se¬ 
curity for their safekeeping. And by Act of Sep¬ 
tember 24, 1917 (40 Stat. 291, Sec. 8, as amended 
[31 USCA Sec. 771]), authorized the Secretary of 
the Treasury to require security for deposits made 
of the proceeds from the sale of public bonds. See 
note 11 to Pottorff Case. 

“These several acts designed to enlarge and ex¬ 
tend the right of banks to pledge assets, followed 
by the Act of June 25, 1930 "(46 Stat. 809, [12 
USCA Sec. 90]), authorizing security for the pay¬ 
ment by national banks of public moneys of states 
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and counties, indicate that Congress recognized 
that only through the enactment of such Statutes 
would the pledge to secure the particular deposits 
be valid and enforceable. The purpose of the 
acts, as we have said, was to enlarge the powers of 
national banks in relation to the subject-matter 
covered by the Acts, and the authority in the acts 
to the depositors to demand the pledge |carried 
with it, as was said by Mr. Justice Brandeijs in the 
Pottorlf Case, like authority on the part of the 
banks to make the pledge. Maryland Casualty 
Co. v. Board of Commissioners, 128 Okl. 58| 260 P. 
1112. And so we reach the further conclusion that 
wherever Congress by express authority directs 
the custodian of federal funds, without regard to 
whether they be technically public or private 
funds, to deposit them in a national bank and to 
exact security from the bank for their repayment, 
the duty thus imposed on the custodian author¬ 
izes the bank to give the security or rngke the 
pledge.’’ j 

The views above expressed by this Court in its con¬ 
struction of the decisions of the Secretary of th4 Trea¬ 
sury with references to compliance with the provisions 
of the statute (Section 90, Title 12, USC) seem fo have 
been accepted by the Supreme Court of the United 
States since that Court denied petitions for cer¬ 
tiorari in the case of O’Connor v. Rhodes when sought 
by the Merchant Fleet Corporation and the Alien 
Property Custodian. In view of these facts, it, seems 
that a further discussion of this point is not only un¬ 
necessary but inappropriate. j 

So that it is apparent that whatever may havO tran¬ 
spired by way of correspondence between the Secre¬ 
tary of War, the Secretary of the Treasury and the 
Comptroller, it is clear from the answer of defendants 
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themselves (R. 20) that the action of the Secretary of 
the Treasury was merely advisory and personal and 
did not constitute designation of the banks as deposi¬ 
tories under Section 90, Title 12, USCA. Anything 
short of such action under the statute was of no effect. 
It is entirely clear that at most the Secretary of War 
acted alone about these pledges and merely asked the 
advice of the Secretary of the Treasury. The Secre¬ 
tary of War did not pretend then to act under the stat¬ 
ute. The present Secretary of W’ar does not so claim 
now. 

Any previous erroneous expressions of opinion which 
the Comptroller and the Secretary of the Treasury 
may have volunteered must yield to the decisions of 
this Court, and the Comptroller has no alternative but 
to prosecute this suit without regard to any prior er¬ 
rors of law that mav have been made. 

B. Knowledge and Recognition of the Practice of Pledg¬ 
ing Assets by National Banks to Secure Similar 
Deposits Could not Work an Estoppel Upon Ap¬ 
pellee Receiver From Receiving Back the Pledged 
Assets or Their Proceeds. 

The third part of appellant’s brief (pages 27 to 33 
inclusive) advances the contention that custom and 
usage based upon a known practice of pledging securi¬ 
ties to safeguard deposits of public officers creates an 
estoppel, and as such constitutes authority for the il¬ 
legal pledge. Inasmuch as the pledge here made was 
absolutely void (see cases under Point 1, page 6 of 
this brief) it can hardly be argued that a practice es¬ 
tablishing custom and usage could legalize a void act, 
ard this especially in the face of Section 192, Title 12 
USCA, which requires a ratable distribution of an in- 
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solvent bank’s assets among its creditors, and Section 
91, Title 12 USCA, which prohibits preferential trans¬ 
fer or distribution of the assets of national bank^, which 
two sections were construed in the Pott orff case as “de¬ 
signed to ensure, in case of disaster, uniformity in the 
treatment of depositors and ratable distribution of 
assets.” 

j 

The general proposition is well settled that custom 
and usage can not create or establish a contract where 
none exists. 

j 

Tilley v. Chicago, 103 U. S. 155; j 

National Savings Bank v. Ward, 100 U. $. 195; 
Barnard v. Kellog, 10 Wall. 390; j 

Thompson v. Biggs, 5 Wallace 663; 

I 

I 

As was said in First National Bank v. Burkhardt, 
100 U. S. 686: | 

i 

“ Usage cannot make a contract where there is 
none, nor prevent the effect of the settled niles of 
law . 9 9 

l 

I 

But this question has arisen in cases directly in point 
where receivers of failed national banks have sought 
to recover assets pledged to secure public deposits; 
and the Courts have refused to permit a defense based 
upon custom and usage. For instance, in the cise of 
Mays v. Wilkinson, supra, the Court said upoh this 
question: 

“It seems rather strange, however, that the Comp¬ 
troller of the Currency all these years, should have 
permitted the national banks to take advantage of 
a custom and practice of receiving public funds 
and pledging assets of national banks to sbeure 
the same and thus have the benefit of the public 
funds so deposited, without incurring any liability 
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whatever against the pledged assets, and the 
court is following what he considers the cold let¬ 
ter of the law (allowing recovery by the Receiver) 

****#>> 


On this question Mr. Justice Wilson of the District 
Court of the United States for the Northern District 
of Texas, Fort Worth Division, in Maxwell, et al and 
Porter, et al v. Tarrant County Water Control and Im¬ 
provement District, No. 650 and 645 in Equity held: 

“The practice of securing public deposits by 
pledges of assets was not necessary nor incidental 
to the business of such Banks. Generally, the Su¬ 
preme Court found such practice was not custo¬ 
mary, and while the evidence in the present case 
is contrary to that finding, it is thought that cus¬ 
tom will not vitalize void transactions. The au¬ 
thorities cited leave no doubt that attempted 
pledges for such purposes were void. Texas & 
Pac. Ry. v. Pottorff, supra; Marion v. Sneeden, 
supra; Kavanaugh v. Fash, supra. No rights 
arise on an ultra vires contract even though the 
contract has been performed and consequently 
estoppel is not a defense here. What a corpora¬ 
tion cannot bind itself to do, the courts will not 
compel.’ ’ 

In a companion case knowm as McCamey, et al v. 
City of Fort Worth, No. 651, the same Court said: 

“The City by way of defense, urges the follow¬ 
ing: 

“First: The Bank had power to pledge its assets 
to secure public deposits; such practice was custo¬ 
mary and not against public policy and the con¬ 
tract therefore was valid and binding; * * 

“Of these points, the First, Third, Fourth, Fifth 
and Seventh were discussed in Porter et al. v. 
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Water District. The First, Second and Fourth 
points are overruled on the authority of Cook 
County National Bank v. U. S'., 107 XJ. SL 448; 
Texas & Pacific By. v. Pottorff, 291 U. Si 245; 
Marion v. Sneeden, 291 U. S. 262; Lewis v. Fidel¬ 
ity & Deposit Co., 292 U. S. 559; Kavanaijigh v. 
Fash, 74 Fed. (2) 435; Utter v. Eckerson, 78 Fed. 
(2) 307; California National Bank v. Kennedy, 167 
U. S. 370.” | 

Upon the appeal of the case last above mentioned 
the point was squarely presented to the United States 
Court of Appeals for the Fifth Circuit in City of Fort 
Worth v. McCamey, No. 8566, decided December 16, 
1937 which is an appeal from the decision of Mrl Jus¬ 
tice Wilson above referred to. The Court said: 

l 

“On July 19, 1930, the Comptroller of the! Cur¬ 
rency, in a carefully reasoned letter, instructed 
the receiver that the pledge of the securities was 
valid and to be respected, notwithstanding deci¬ 
sions to the contrary effect by the Texas Coihmis- 
sion of Appeals in Foster v. City of Longview, 
. . . Tex . . ., 26 S. W. (2) 1059, and Austin, Bank¬ 
ing Commissioner, v. Lamar ' ^ountv, . . . Tei . . ., 
26 S. W. (2) 1062. That his conclusion was er¬ 
roneous is established by Sneeden v. City of Mar¬ 
ion, 291 U. S. 262, and Lewis v. Fidelity & Depos¬ 
it Co., 292 U. S. 559, decided in 1934. But it is put 
forward as binding on the bank, its shareholders 
and depositors on the authority of such cases as 
Liberty National Bank v. McIntosh, Comptroller, 
16 Fed. (2) 906; Kennedy v. Gibson, 8 Wall.! 498; 
Bushnell v. Leland, 164 U. S. 684. ******** 
If the Comptroller makes a gross error either in 
ordering the receiver to abandon an asset or in al¬ 
lowing a secured or unsecured claim, we think that 
those interested in the assets are not to be held 
without remedy.” 


i 
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“On the merits the Court found that the pledge by 
the Bank of its securities to obtain this deposit of 
public money was according to the practice of 
banks in Texas, was known to the Comptroller and 
acquiesced in by him. The Comptroller said as 
much in his decision not to sue the City, and in his 
testimony. There is not doubt of the good faith of 
the pledge and that all parties thought it valid. 
The case is one of great hardship, but we must 
hold the invalidity of the pledge settled by what 
was said in the cases of Sneeden v. City of Marion, 

291 U. S. 262, and Lewis v. Fidelity & Deposit Co., 

292 U. S. 559. These cases assert that prior to 
the Act of June 25,1930, a national bank was with¬ 
out power to pledge its assets to secure general 
deposits of public money, irrespective of what 
State banks could or did do. See also Webb v. 
American Surety Co., 88 Fed. (2) 171; Granzow 
v. Village of Lyons, 89 F. (2) 83; Collins v. School 
District, 72 Fed. (2) 339; IJtter v. Eckerson, 78 
Fed. (2) 307.” 

The point made by appellants of estoppel based upon 
custom, and usage of a recognized practice, is to some 
extent interwoven with the doctrine of sanction or ap¬ 
proval on the part of the Comptroller, discussed in 
Part I above. This contention is answered by the opin¬ 
ion of the Circuit Court of Appeals for the Fourth 
Circuit in Leonard v. Gage, supra, where the Court 
said: 

“And it is perfectly clear that the powers of the 
national banks under the act of Congress creating 
them could not be enlarged, either by the order of 
the District Judge specifying the kinds of se¬ 
curity which the receivers might accept for de¬ 
posits, or by the letter of the Deputy Comptroller 
of the Currency to the effect that the Comptrol¬ 
ler’s office would not disapprove pledges which it 
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was beyond the statutory powers of the banks to 
make. ’ ’ 

| 

It is clear from the above authorities that thej custom 
of banks to pledge their assets to secure deposits, or 
any usage growing out of said custom and practice of 
pledging assets to secure deposits of this kind, has 
been wholly set aside by the Pottorff, Sneeden and 
Rhodes cases; and notwithstanding the fact that such 
custom and usage and practice of the banks was recog¬ 
nized and acquiesced in by the Comptroller, neverthe¬ 
less, it cannot avail as an estoppel against the re¬ 
ceiver’s right of action to recover back the illegally 
pledged assets or their proceeds against the contention 
of appellants. 

C. Approval of the Sale of the Pledged Assets by the 
Comptroller and the Bank’s Conservator, Could 
not Estop Appellee Receiver From Recovering 
Back the Pledged Assets or Their Proceeds. 

The point raised by the Fourth part of appellants’ 
brief (pages 33 to 41 inclusive) is that the receiver is 
estopped from pursuing this action to recover back the 
illegally pledged assets or their proceeds because the 
bonds were sold to the Hamilton National Bank by vir¬ 
tue of which two deposit accounts of the full amount of 
the Canal Zone deposit were set up in that bank and 
that this sale was approved by the then Supreme! Court 
of the District of Columbia on September 7, 1933; and 
that under date of September 28, 1933 the Deputy 
Comptroller of the Currency wrote the conservator au¬ 
thorizing the delivery of these assets to the Hajmilton 
National Bank provided they should be immediately 
repledged to secure deposits of Canal Zone funds. In 
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other words, appellants make the point that the sale of 
the pledged bonds was made with the approval of the 
Comptroller of the Currency and of the Court, and 
that by reason thereof the receiver is now estopped to 
bring this action. This point has been before the Court 
several times and the decisions are uniformly against 
appellants ’ contention. In the case of Granzow v. 
Village of Lyons, supra, the receiver and the Comp¬ 
troller had approved the sale of the collateral but the 
Court held: 

“In due course of administration, both the re¬ 
ceiver and the municipality, under a misapprehen¬ 
sion of the law, agreed that the municipality might 
sell the collateral and apply the proceeds of the 
sale upon the debt. The Comptroller of the Cur¬ 
rency approved this agreement, subject to ap¬ 
proval by the District Court * * * *. There was and 
there could have been no estoppel as to either the 
receiver or the Comptroller which would work a 
binding effect upon the payment of money made 
by them as United States officers under misappre¬ 
hension of the law.” 

In Leonard v. Gage, supra, the Deputy Comptroller 
of the Currency had written a letter in which he stated 
that the Comptroller’s office would not disapprove a 
pledge of assets to secure deposits of receivers of state 
banks in national banks. The Court held that the bank 
receivers were not estopped from claiming back the 
assets sold or their proceeds. 

Likewise, in Adams v. Cribbis, supra, it appeared 
that the Comptroller of the Currency had authorized a 
sale of the pledged securities. The Court held that the 
receiver was not estopped from bringing a suit to re¬ 
cover back the assets or their proceeds, since “it fol¬ 
lows that neither the Comptroller of the Currency nor 
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his receiver had any authority to in any way iwaive the 
statutory prohibition.” And in Rusch v. Ba^r, supra, 
the Court held that since neither the bank nhr the re¬ 
ceiver had any power to waive the statutory prohibi¬ 
tion the receiver was not estopped to recovers back the 
preferential payments. 

The Court in Maxwell v. Tarrant County Water 
Control, etc., supra, said: 

“Moreover, it is said, the Comptroller of;the Cur¬ 
rency with full understanding authorized and rati¬ 
fied all the transactions above detailed and his au¬ 
thorization and ratification is not only conclusive 
fact finding but assumes for present purposes res 
adjudicata finality behind which this Court should 
not go. These contentions cannot be sustained.” 

i 

It should also be noted that in the case of O'Connor 
v. Rhodes, this Court had the same question under con¬ 
sideration, that the preferential payments to the Mer¬ 
chant Fleet and the Alien Property Custodian were 
made at the instance and with the approval of the 
Comptroller and receiver. This Court held that not¬ 
withstanding such approval, the depositors in their 
suit, or the Comptroller in his suit to recover hack the 
illegally pledged assets, or their proceeds, whichever 
action might be permitted to proceed within thq discre¬ 
tion of the trial Court, had the right to bring anjd main¬ 
tain such suit. 

If it were argued that the payments in question were 
voluntary payments made under a mistake I of law 
which could not be recovered, that contention w^ould be 
completely answered by the opinion of the Court in 
Hood v. Hardesty, 4199, (CCA 4) decided January 4, 
1938 where the Court said: 


i 
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“On the second question, the position of defen¬ 
dant is that there was a voluntary payment of de¬ 
fendant’s deposit under mistake of law, and that 
payment so made cannot be recovered. There are 
two answers to this: first, that the receiver of a 
national bank is an administrative officer of the 
United States and is not bound by the rule pre¬ 
cluding the recovery of money voluntarily paid 
under mistake of law; second, that to permit the 
assets of the failed national bank to be thus ap¬ 
plied in extinguishment of unsecured claims for 
deposits would contravene the federel statutes for¬ 
bidding preferences to creditors and requiring the 
equal and ratable distribution of assets. 12 USCA 
91 and 194. This matter ln,s been fullv discussed 
in the case of Leonard et al v. Elliott et al., this 
day decided, and what is there said need not be 
here repeated.” 

Although appellants have not raised the point di- 
rectlv some inference mav be drawn from their argu- 
ment to the effect that since the pledge has been exe¬ 
cuted by a sale of the bonds, the ultra vires pledge can¬ 
not be attacked in this action. In Baldwin v. The 
Chase National Bank (D. C. N. Y. 1936) 16 Fed. Supp. 
918, Judge Knox conclusively disposes of this argu¬ 
ment. In that case a national bank had pledged bonds 
illegally to secure a deposit made with it by the Sec¬ 
retary of War on behalf of the Philippine Islands. 
After the national bank failed the Secretary of War 
sold the bonds so pledged and deposited the proceeds 
of such sale with the defendant Chase National Bank. 
The plaintiff, who was the receiver of the national 
bank, sued the Chase National Bank to recover the 
proceeds of sale of the pledged bonds. Among other 
things the defendant Chase National Bank submitted 
that since the bonds had been sold, the pledge, although 
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ultra vires, had been executed and could not thereafter 
be set aside. The Court held that the complete want of 
power to make the pledge carried with it the incapicity 
to authorize a sale by anyone for the purpose of “exe¬ 
cuting” the transaction, and that the act of j;he Secre¬ 
tary of War in attempting to execute the contract by 
selling the securities under authority which he lacked, 
was merely an abortive effort to transfortn the at¬ 
tempt into an accomplished fact. To the same effect 
see: 

i 

Queenan v. Mays, supra; 

Granzow v. Village of Lyons, supra; 

Adams v. Cribbis, supra; 

Rusch v. Baer, supra. 

| 

It is our contention, therefore, that the approval by 
the Comptroller and the conservator of an act already 
void, or the attempted ratification of suclji a void 
pledge by those officials, could not estop or in any wise 
militate against the right of the receiver, standing in 
place of the bank and acting for the creditors, to set 
aside such illegal pledge and recover the proceeds of 
the pledged assets sold. ; 


III. j 

The United States is not an Indispensable Party to the 

Suit. 

i 

The contention that the United States is an indis¬ 
pensable party to this suit, which is urged by appel¬ 
lants as additional grounds for dismissing the action, 
is predicated upon the theory that the repayment of 
deposit money order and money order funds of the 
Canal Zone was guaranteed by the United States be¬ 
cause Congress in the enactment of the Postal (Savings 


i 
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System Act pledged the faith of the United States to 
the payment of the deposits made thereunder and this 
latter Act was made applicable to the Canal Zone. 

That the contention is without merit is obvious from 
an examination of the issues here involved. This ac¬ 
tion is brought to recover the proceeds of trust assets 
of the bank wrongfully withheld by appellants. In a 
suit to recover the bank’s assets the source and char¬ 
acter of the funds deposited in the bank is immaterial. 
However, the record discloses that the deposits in 
question were not revenues of the United States nor 
were they public monies of the United States, but were 
composed of funds with which residents of the Canal 
Zone purchased deposit money orders and money or¬ 
ders of the Postal System of the Canal Zone. Further, 
the guarantee of the United States of the repayment 
of Postal Savings System funds is not applicable be¬ 
cause the Canal Zone had no postal savings system. 
The pledge by the bank was forbidden and void. The 
pledgee acquired no right or title in the illegally 
pledged assets. The Receiver may recover the pledged 
assets or their proceeds from appellants who are the 
responsible defendants in possession of the bank’s 
property, and the suit may not be defeated upon the 
ground that it is one against the United States. Ap¬ 
pellants do not and could not claim that the deposits 
made in the bank were public monies of the United 
States. At best their contention is that the Canal Zone 
Government is an instrumentality of the United States 
and that the ultimate loss is the loss of the United 
States because the United States is pledged to the re¬ 
payment of deposits of its Postal Savings System 
which act was made applicable to the Canal Zone. As 
has been previously pointed out, the pledge of the 
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United States contained in its Postal Savings System 
Act has no application here because the Postal Savings 
System provided for the Canal Zone by Executive or¬ 
der of September 8, 1911 was terminated an4 abolished 
by the President of the United States by Executive 
order of September 5, 1914. The deposits! were not 
public monies derived from revenues of tjie United 
States covered into the Treasury and in any event de¬ 
posits of public money in national banks makes the 
banks debtors of the United States, and if security is 
not taken as the statute permits the claim of the 
United States is classified as a general claim on a 
parity with private creditors. 


O’Connor v. Rhodes, 79 Fed. (2d) 146; 
Cook County Bank v. U. S ., 107 U. S. 445; 
Branch v. U. S., 12 Ct. Cl. 281; aff’d. 100 U. 
673; I 


Coudert v. U. S., 175 U. S. 178; 
Tindal v. Wesley, 167 U. S. 204; 

U. S . v. Lee, 106 U. S. 196; 

Osborne v. II. S., 9 Wheaton 738; 
Phila. Co. v. Stimson, 223 U. S. 605; 
Miguel v. McCarl, 291 U. S. 442. 



In O’Connor v. Rhodes, supra, this Court gave care¬ 
ful consideration to many of these question^ and uni¬ 
formly determined them against appellants’ conten¬ 
tion and in support of the arguments advanced in sup¬ 
port of appellee’s arguments herein made. The Court 
said: 


“In Branch v. United States, 12 Ct. Cl. 281, af¬ 
firmed TOO U. S. 673, 25 L. Ed. 759, it is said that 
the act of the Secretary in designating ai national 
bank as a depositary of public money does not 
change its character or organization; that it still 
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retains its identity as a national bank, and does 
not become the custodian of public money, but the 
debtor of the United States, precisely as in the 
case of other depositors. If security be not taken 
as the statute permits, the claim of the United 
States is on a parity with the claims of private 
creditors. Cook County Bank v. United States, 
107 U. S. 445, 2 S. Ct. 561, 27 L. Ed. 537. And in 
the case of Coudert v. United States, 175 U. S. 178, 
20 S. Ct. 56, 44 L. Ed. 122, it was said that this sec¬ 
tion (5153) has relation only to public money of 
the United States. In that case money derived 
from the sale of a vessel captured during* the war 
between the states as a blockade runner, and de¬ 
posited by the marshal to await the order of the 
court as to its disposition, was held not public 

monev of the United States. Public monevs were 
•/ 

defined to be the revenues of the United States 
from all sources covered into the Treasury.” 

“* * It was, therefore, money of the bank out of 
which all creditors were entitled to be paid rat¬ 
ably. If it was improvidently paid to the Custo¬ 
dian, it is recoverable, and the officer whose act is 
responsible for the illegal payment is the respon¬ 
sible defendant, and the resort to equity for pro¬ 
tection is not to be defeated upon the ground that 
the suit is one against the United States. Phila¬ 
delphia Co. v. Stimson, 223 U. S. 605, 32 S. Ct. 
340, 56 L. Ed. 570.” 

* * * We, therefore, hold that this is not a suit 
against the United States. See Philadelphia Co. 
v. Stimson, 223 U. S. 605, 32 S. Ct. 340, 56 L. Ed. 
570; Miguel v. McCarl, 291 U. S. 442, 54 S. Ct. 465, 
78 L. Ed. 901; Ex parte Young, 209 U. S. 123, 
page 159, 28 S. Ct. 441, 52 L. Ed. 714, 13 L. R. A. 
(N. S.) 932,14 Ann. Cas. 764; and see particularlv 
U. S. v. Lee, 106 U. S. 196, 1 S. Ct. 240, 27 L. Ed. 
171.” 
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In the Cook County Bank v. U. S., supra, case the 
Court said: j 

“With these provisions for security! against 
possible loss for moneys deposited, it wotild seem 
only equitable that the Government should call for 
such security and, if it prove insufficient, take the 
position of other creditors in the distribution of 
the assets of the bank in case of its failure. The 
framers of the banking law evidently so regarded 
the matter.’’ j 

In Tindal v. Wesley , 167 U. S. 204, 221, the court 
said: j 

I 

“We may repeat here what was said by Chief 
Justice Marshall, delivering the unanimous judg¬ 
ment of this Court in United States v. Ueters, 9 
U. S. 5 Cranch, 115, 139: ‘It certainly can ifiever be 
alleged that a mere suggestion of title in a state to 
property, in possession of an individual, ipust ar¬ 
rest the proceedings of the court, and prevent their 
looking into the suggestion, and examining the 
validity of the title.’ Whether the one or the other 
party is entitled in law to possession is a judicial, 
not an executive or legislative, question. It does 
not cease to be a judicial question because the de¬ 
fendant claims that the right of possession is in 
the government of which he is an officer o? agent. 
The case here is not one in which judgment is 
asked against the defendants as officers i of the 
state, nor one in which the plaintiff seeks to com¬ 
pel the specific performance by the state iof any 
contract alleged to have been made by it,! nor to 
enforce the discharge by the defendants ;of any 
specific duty enjoined by the state.” j 

i 

In United, States v. Lee , 106 U. S. 196, the court, in 
holding that a plea of sovereign immunity on behalf 
of the United States was not well taken, and that the 
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United States was not an indispensable party, said: 

“The case before us is a suit against Strong and 
Kaufman as individuals, to recover possession of 
property. The suggestion was made that it was 
the property of the United States, and that the 
Court, without inquiring into the truth of this 
suggestion, should proceed no further; and in this 
case, as in that, after a judicial inquiry had made 
it clear that the property belonged to plaintiff 
and not to the United States, we are still asked to 
forbid the court below to proceed further and to 
reverse and set aside what it has done, and thus 
refuse to perform the duty of deciding suits prop¬ 
erly brought before us by citizens of the United 
States.’ ’ 

Cases to the same effect are: 

Osborne , et al., v. Bank of the United States, 9 
Wheaton (22 U. S.) 738; 

Lane , Secretary of the Interior v. Watts. 234 
U. S'. 525; 

Philadelphia Company v. Stimson, 223 U. S. 605. 

This Court, in O’Connor v. Rhodes , 79 Fed. (2) 146, 
points out that the matter does not touch deposits 
which belong to the defendants therein involved, but 
relates entirely to the assets of the bank which had 
been unlawfully pledged and which should be recovered 
for the benefit of the bank’s general creditors. The 
court said at page 152: 

“On the other hand, the excess which the bill 
charges the Alien Property Custodian received 
over and above other general creditors of the bank 
was a part of the trust assets of the insolvent bank. 
It was, therefore, money of the bank out of which 
all creditors were entitled to be paid ratably. If 
it was improvidently paid to the Custodian, it is 
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recoverable. * * * and the resort to equity for 
protection is not to be defeated upon the! ground 
that the suit is one against the United States. 
Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. 
Ct. 340, 56 L. Ed. 570.” ! 

I 

Cases in like effect are: 

South Carolina v. Wesley, 155 U. S. 54^; 

The Exchange, 7 Cranch 116; 

Stanley v. Schwalby, 147 U. S. 508; 

Pennoyer v. McConnaughy, 140 U. S. [L, 35 L. 
Ed. 363; 

Poindexter v. Greenhow, 114 U. S. 270; 287, 290, 
293 296 297 • 

Davis v. Gray, 16 Wallace (83 U. S.) 203, 220, 

221 . ; 

| 

In the case of O'Connor v. Rhodes, supra, this Court, 
discussing this question with respect to the funds of 
the Alien Property Custodian, said at page 151: 

“But what we have said as to the deposit of the 
Comptroller is not controlling in the case$ of the 
deposits by the Fleet Corporation and the Alien 
Property Custodian, for no statute has been re¬ 
ferred to, and we know of none, authorising na¬ 
tional banks to secure deposits of money bv pub¬ 
lic officers generally. Certainly Congress has not 
specifically provided with relation to funds of the 
Alien Property Custodian or the Fleet Corpora¬ 
tion. In this aspect, the funds of these two de¬ 
positors are in all respects similar to a private de¬ 
posit unless the fact that they are public phoneys, 
as to which we express no opinion, changes the 
rule, and we think it does not; for in the Cook 
County Bank Case it was held that the claim of 
the United States for postal funds (which of 
course were public moneys) deposited by the post¬ 
master at Chicago was entitled to no priority of 
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payment from the assets of an insolvent national 
bank over private deposits of private depositors. 
And so we are obliged to hold that on the present 
state of the record the pledge of securities to the 
Custodian and Fleet Corporation is invalid.’’ 


CONCLUSION. 

It is respectfully submitted that the Court below 
committed no error in entering a decree against appel¬ 
lants in favor of the Receiver of the District National 
Bank of Washington, and that such decree should be 
affirmed. 

Respectfully submitted, 

Brice Clagett, 

Charles E. Wainwright, 
Attorneys for Appellee, 
Southern Building. 
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APPENDIX. 

REGULATIONS GOVERNING DEPOSIT OF PUB¬ 
LIC MONEYS AND PAYMENT OF GOVERN¬ 
MENT WARRANTS AND CHECKS. 


1919 TREASURY DEPARTMENT 

Department Circular Office of the Secretary 

No. 176. ! 


Public Moneys. 

Washington, December 31,11919. 

To the Treasurer and Assistant Treasurers of the 
United States, Federal Reserve Banks, National 
Bank Depositaries, Special Depositaries of Public 
Moneys, Collectors of Internal Revenue, Collec¬ 
tors of Customs, Receivers of Public Moneys, De¬ 
pository Postmasters, Marshals and Clerks of 
Courts, all other Officers or Agents of the United 
States engaged in collecting, depositing, or trans¬ 
mitting public moneys, and others concerned: 

i 

DEPOSIT OF PUBLIC MONEYS. 

I 

1. All public moneys shall be deposited with the 
Treasurer of the United States, Federal Reserve 
Banks and branches, Assistant Treasurers of the 
United States, and regular National bank depositaries, 
and, as provided in paragraph 3 hereof, with special 
depositaries under the act approved September 24, 
1917, as amended and supplemented, all in accordance 
with the provisions of this circular and subject!to the 
exceptions hereinafter provided. All deposits of pub¬ 
lic moneys hereunder (except with such special de¬ 
positaries) shall be for credit to the account pf the 
Treasurer of the United States. The term “Federal 
Reserve Bank” where it appears in this circular, un¬ 
less otherwise indicated by the context, includes branch 
Federal Reserve Banks with which deposits are au- 


i 

i 


I 


68 


thorized to be made. All collectors, receivers of public 
moneys of every description, and other persons having 
public money to pay to the United States are herein¬ 
after sometimes called depositors of public moneys. 

General Provisions as to Depositaries. 

2. Classes of depositaries .—The established policy 
of the Treasury Department is to designate and main¬ 
tain balances with regular National bank depositaries 
of public moneys only at points where a depositary is 
necessary to meet the requirements of Government of¬ 
ficers for cash for pay-roll or other expenditures, and 
then only if there is no Federal Reserve Bank or 
branch located at or near the point. National banks 
when designated by the Secretary of the Treasury, 
however, may be depositaries of public moneys with a 
maximum qualification, for the sole purpose of receiv¬ 
ing deposits made by United States courts and their 
officers, by postmasters, or by other duly authorized 
Government officers, for credit to their official disburs¬ 
ing accounts elsewhere than with the Treasurer of the 
United States, provided that such depositaries qualify, 
before receiving deposits, by pledging as collateral se¬ 
curity for such deposits, including interest thereon, 
securities of the classes described in paragraph 26 
hereof, to an amount, taken at the rates therein pro¬ 
vided, at least equal to such deposits. National bank 
depositaries designated with a maximum qualification 
for this purpose alone are not thereby authorized to 
accept any other deposits hereunder. Deposits arising 
from the proceeds of sales of bonds, notes, and Treas- 
urv certificates of indebtedness of the United States, 
and the payment of income and profits taxes, may be 
made from time to time with special depositaries of 
public moneys under the act of Congress approved 
September 24, 1917, as amended and supplemented. 
Other deposits of public moneys are maintained with 
the several Federal Reserve Banks, pursuant to the 
provisions of Section 15 of the Federal Reserve Act, 
as amended. All inactive National bank depositaries 
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are being discontinued, pursuant to action already 
taken bv the Secretary of the Treasury. 

3. Special depositaries .—Any incorporated bank or 
trust company in the United States desiring to jpartici- 
pate in deposits of public moneys arising from ^he sale 
of bonds, notes, or Treasury certificates of indebted¬ 
ness of the United States, or from the payment of in¬ 
come or profits taxes, under Section 8 of the act ap¬ 
proved September 24, 1917, as amended and supple¬ 
mented, may make application for designation as a 
special depositary of public moneys to the Federal Re¬ 
serve Bank of its district, pursuant to Treasury De¬ 
partment Circular No. 92, as from time to time amended 
and supplemented. Detailed regulations governing 
such depositaries are prescribed in said circular, to 
which reference is hereby made. The remaining pro¬ 
visions of this circular do not apply to or govern spe¬ 
cial depositaries under said circular, and such deposi¬ 
taries are not, by virtue of such designation or their 
qualification thereunder, authorized to accept deposits 
hereunder from collectors or other depositors of public 
moneys for credit to the account of the Treasurer of 
the United States, or to the official disbursing accounts 
of Government officers. 

General Provisions as to Deposits. 

4. Cash deposits .—All cash received by collectors of 
internal revenue, collectors of customs, depository 
postmasters, and other depositors of public moneys 
shall be deposited, if the depositor is located jin the 
same city with a Federal Reserve Bank or branch 
bank, with such Federal Reserve Bank or branch bank, 
and in other cases with the regular national bajnk de¬ 
positary or depositaries with which the depositor has 
been making such deposits, unless and until otherwise 
instructed by the Secretary of the Treasury:] Pro¬ 
vided , however , That depositors located in the District 
of Columbia shall make such deposits direct wijth the 
Treasurer of the United States. Payments made by 
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postal or express money order shall be handled, subject 
to collection, in the same manner as cash. 

5. Checks and drafts .—All checks received by any 
Government officer are received subject to collection, 
and in the event that any check can not be collected or 
is lost or destroyed before collection, appropriate ac¬ 
tion must be taken by the depositor in the same manner 
as if no check had been received. Payments made bv 

hbck are not effective unless and until the check has 
actually been duly collected and paid. All checks shall 
be deposited as hereinafter specifically provided. Bank- 
drafts shall be handled hereunder in the same manner 
as checks. 

6. Certificates of deposit .—Certificates of deposit 
shall be issued, until further notice, on the following* 
forms: Internal Revenue, Form 15 (National Banks); 
Customs, Form 1% (National Banks); Public Lands, 
Surveys and Patent Fees, Form 1A (National Banks); 
Army, Navy, Judiciary, and Indian, Form 1 (National 
Banks); Surplus Money Order Funds, Forms 6594 and 
6594A; Surplus Postal Funds, Form 6598; Deposits 
for official checking account with Treasurer of United 
States, Form 6599; and Sales of War-Savings securi¬ 
ties, Form 1312. The original of each certificate of 
deposit (unless otherwise specifically instructed, as in 
cases where the funds represented thereby are not to 
be covered into the Treasury by warrant) shall be 
transmitted to the Secretary of the Treasury (Division 
of Public Moneys), through the office of the Treasurer 
of the United States, with the transcript on Form 17 
(National Banks), on which the credit appears. The 
other certificates of deposit in the set should be dis¬ 
posed of in accordance with the instructions which ap¬ 
pear on the certificate, and one copy may be retained 
by the depositary for its own records. Federal Re¬ 
serve Banks and branches shall see that the face of 
each certificate in any set of certificates of deposit 
covering in whole or in part items other than cash for 
which immediate credit is given, bears a legend read- 
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ing as follows: “This certificate of deposit issjued sub¬ 
ject to deduction for uncollectible items.” It is of the 
utmost importance that certificates of deposit be prop¬ 
erly issued, and in this connection, depositaries should 
give special attention to two points, viz: (1) The name 
and title (if any) of the depositor, as John poe, re¬ 
ceiver of public moneys, or, in cases where the deposit 
is made by one person for account of another] person, 
John Doe, receiver of public moneys, through Richard 
Roe; and (2) the account or purpose for which the de¬ 
posit is received, as Sales of public lands, or Sales of 
War-Savings securities, with a notation of th6 series, 
which should be clearly indicated in order to enable the 
Treasury Department to classify the deposit anjd credit 
the proper receipt account at the same time that the 
depositary is charged with the amount of the deposit. 
Deporitaries receiving deposits of Internal Revenue 
receipts are particularly requested to use great care 
in specifying upon the face of certificates of deposit 
on Form 15 (National Banks) deposits of “Income 
and Profits Taxes” separate and distinct in each case 
from deposits of Miscellaneous Internal Revenue Col¬ 
lections (formerly called “Ordinary”). It is pot nec¬ 
essary, however, to make any further separation of 
classes of Internal Revenue deposits on the face of 

certificates of deposit on Form 15 (National Banks). 

i 

7. Unauthorized receipt or use of public money .— 
Section 96 of the act of Congress approved M]arch 4, 
1909, provides the following penalties for thd unau¬ 
thorized receipt or use of public money: 

Every banker, broker, or other person not an au¬ 
thorized depositary of public moneys, who shall! know¬ 
ingly receive from any disbursing officer, or collector 
of internal revenue, or other agent of the tjnited 
States, any public money on deposit, or by way <j)f loan 
or accommodation, with or without interest, or ; other¬ 
wise than in payment of a debt against the fJnited 
States, or shall use, transfer, convert, appropriate, or 
apply any portion of the public money for any purpose 


i 
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not prescribed by law; and every president, cashier, 
teller, director, or other officer of any bank or banking- 
association who shall violate any provision of this sec¬ 
tion is guilty of embezzlement of the public money so 
deposited, loaned, transferred, used, converted, ap¬ 
propriated, or applied, and shall be fined not more 
than the amount embezzled, or imprisoned not more 
than ten vears, or both. 

v 7 

S. Deposit of checks. —On and after March 1, 1920, 
and until otherwise directed bv the Secretary of the 
Treasury, all checks (including bank drafts) received 
by collectors of internal revenue, collectors of customs, 
depository postmasters, and other depositors of public 
moneys (except checks for deposit in authorized offi¬ 
cial disbursing accounts maintained by Government 
officers elsewhere than with the Treasurer of the 
United States) shall be deposited pursuant to the fol¬ 
lowing instructions: 

For Special Attention of Collectors of Internal 

Revenue. 

9. Deposit of checks with Federal Reserve Banks 
and branches. —All checks, whether certified or un¬ 
certified, and whether or not drawn on banks or trust 
companies located in the same city with the collector, 
received by collectors of internal revenue (hereinafter 
in this title called collectors) and their deputies in 
payment of internal revenue taxes, including income 
and profits taxes, shall be forvrarded for deposit each 
day by collectors, unless otherwise specifically in¬ 
structed by the Secretary of the Treasury, to the Fed¬ 
eral Reserve Bank of the district in which the collec¬ 
tor’s head office is located (or, in case the head office 
is located in the same city with a branch Federal Re¬ 
serve Bank, to such branch Federal Reserve Bank). 
Specific instructions may be given by the Secretary of 
the Treasury in certain instances for the deposit of 
checks with Federal Reserve Banks of other districts, 
and branches thereof. Collectors wifi make the neces- 




sary arrangements for deposits by their deputies in 
accordance herewith. Stamp deputy collectors who 
•ire located away from the head office and who receive 
checks in payment of internal revenue taxes will for¬ 
ward them to the collectors of internal revenue for 
their respective district; provided, however; that if 
there is a Federal Reserve Bank or branch in the same 
city with the office of the stamp deputy collector, he 
• ; hall at all times deposit such checks with such Federal 
Reserve Bank or branch. 

10. Classification of checks for deposit .—Checks for¬ 
warded to the Federal Reserve Bank in accordance 
herewith must be accompanied by a letter Cf trans¬ 
mittal or a draft certificate of deposit (original, dupli¬ 
cate, and triplicate, in proper form, to be signed, dated, 
and numbered by the Federal Reserve Bank), knd such 
letter of transmittal or draft certificate of! deposit 
must, in all cases, specify the amount of the! deposit 
representing Income and Profits Taxes separate and 
distinct from the amount representing Miscellaneous 
Internal Revenue Collections (formerly called “Ordi¬ 
nary”). The checks so forwarded may be inclosed 
under one outer wrapper, but must be separated into 
two classes, namely: 

i 

(1) Checks received exclusively in payment of in¬ 
come and profits taxes, inclosed in a separate package 
containing an inner wrapper or label plainly marked 
“Income and Profits Tax Checks only.” 


(2) All other checks received (in whole or in part) 
in payment of other internal-revenue taxes, inclosed in 
a separate package containing an inner wrapper or 
label plainly marked “Internal Revenue Collections.” 

W henever practicable, collectors of internal revenue 


should arrange the checks so farwarded 


into 


at least 


two groups, namely: 


(a) Checks drawn on banks and trust compdnies lo¬ 
cated in the same city with the Federal Reserye Bank 
or branch to which the checks are forwarded. 
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(b) Checks drawn on banks and trust companies lo¬ 
cated outside of the citv in which is located the Federal 
Reserve Bank or branch to which the checks are for¬ 
warded. 

11. Indorsement, transmission , and collection of 
checks .—The collector should stamp on the face of 
each check deposited the words, 4 4 This check is in pay¬ 
ment of an obligation to the United States and must 
be paid at par. No protest, ” with his name and title. 
The Federal Reserve Bank will make an effort to col¬ 
lect every check on these terms. If the bank on which 
a check is drawn refuses to pay it at par, it will be 
returned to the collector in the same manner as a bad 
' beck. Checks received exclusively in payment of in¬ 
come and profits taxes, whether certified or uncertified, 
when forwarded to the Federal Reserve Bank, should 
be indorsed: 

Pav to the order of the Federal Reserve Bank of 
•> 


(Insert name of city in which Federal Reserve Bank, not branch, is located.) 

Income and Profits Tax Account. 

All other checks whether certified or uncertified, when 
forwarded to the Federal Reserve Bank, should be in¬ 
dorsed : 

Pav to the order of the Federal Reserve Bank of 


(Insert name of city in which Federal Reserve Bank, not branch, is located.; 

Internal Revenue Collections. 

The Checks must in all cases be forwarded by regis¬ 
tered mail. Inasmuch as the indorsement is specific, 
it is not necessary that the checks be insured. Collec¬ 
tors and deputy collectors must, however, retain a rec¬ 
ord of the checks forwarded, so that if any checks are 
lost, payment may be immediately stopped and dupli¬ 
cates secured. Collectors are authorized by the Com¬ 
missioner of Internal Revenue to incur any necessary 


i 
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expense from the appropriation “Collecting! the War 
Revenue,” for postage and registration charges. 
When transmitting the checks to the Federal Reserve 
Bank, the collector should request the Federal Reserve 
Bank to issue a certificate of deposit on Forrh 15 (Na¬ 
tional Banks) in his name, and to send the jduplicate 
and triplicate of the certificate of deposit to his office, 
for disposition in accordance with the instructions 
which appear on the margin of the certificate 

12. Uncollected and lost checks .—Taxpayers whose 
checks are returned uncollected by a depositary should 
be immediately notified by the collector to bake the 
•checks good. If any taxpayer should fail tq comply, 
the collector should proceed to collect the taxes by the 
usual methods, as though no check had been ijjiven, and 
if he fails to make collection within thirty days will 
accept the return of the check from the Federal Re¬ 
serve Bank and give receipt therefor on the reverse 
of Form N, copy attached. In the event that afiy checks 
for which a certificate of deposit has been given are 
reported lost after deposit, the collector will jpromptly 
notify the taxpayer that the check has beenj lost and 
request him to stop payment thereon and mjake pay¬ 
ment by another check or cash in lieu of the original 
check. If the taxpayer refuses or neglects to comply, 
the collector should proceed to collect "the taxfes by the 
usual methods, as though no check had been given. If 
the taxpayer makes payment on account of| the lost 
check, or the amount is otherwise collected, the amount 
should be delivered to the Federal Reserve Bank 
against the certificate of deposit already issubd there¬ 
to)-. If at the expiration of thirty days "the matter has 
not been satisfactorily adjusted, the collector will make 
lull report to the Secretary of the Treasury, Division 
of Public Moneys, and receive specific instructions. 
Collectors are not authorized to give receipts to the 
depositary for lost checks. 
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For Special Attention of Collectors of Customs. 

13. Deposit of checks with Federal Reserve Banks 
and branches .—All checks received bv collectors of 
customs (hereinafter in this title called collectors and 
deputy collectors), whether or not such checks are 
drawn on banks and trust companies located in the 
same city with the collector, shall be forwarded for 
deposit each day by collectors, unless otherwise spe¬ 
cifically instructed bv the Secretary of the Treasury, to 
the Federal Reserve Bank of the district in which the 
collector’s head office is located (or, in case the head 
office is located in the same city with a branch Federal 
Reserve Bank, to such branch Federal Reserve Bank). 
Specific instructions may be given bv the Secretary of 
the Treasury in certain instances for the deposit of 
checks with Federal Reserve Banks of other districts, 
and branches thereof. Collectors will make the neces¬ 
sary arrangements for deposits by their deputies in 
accordance with this circular. Checks forwarded to 
the Federal Reserve Bank in accordance herewith must 
lie accompanied by a letter of transmittal or a draft 
certificate of deposit (to consist of a full set, in proper 
form, to be signed, dated, and numbered by the Federal 
Reserve Bank), and such letter of transmittal or draft 
certificate of deposit must, in all cases, specify the 
amounts of the deposits representing collections for 
the Treasury Department, Department of Commerce 
and Department of Labor, separate and distinct from 
each other, and must make such further specification 
within each Department as shall be required. 

14. Indorsement , transmission , and collection of 
checks .—The collector should stamp on the face of 
each check deposited the words, ‘ 4 This check is in pay¬ 
ment of an obligation to the United States and must 
be paid at par. No protest/ ’ with his name and title. 
The Federal Reserve Bank will make an effort to col¬ 
lect every check: on these terms. If the bank on which 
a check is drawn refuses to pay it at par, it will be 
returned to the collector in the same manner as a bad 
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check. All checks forwarded by the collector to the 

Federal Reserve Bank should be indorsed: I 

Pay to the order of the Federal Reserve Bank of 
* 


(Insert name of city in which Federal Reserve Bank, not branchy is located.) 

with appropriate specification as to the class of de¬ 
posit. The checks must, in all cases, be forwarded by 
registered mail. Inasmuch as the indorsement is spe- 
c.ilic, it is not necessary that the checks be insured. 
(Electors and deputy collectors, must, however, retain 
a record of the checks forwarded so that if ariy checks 
are lost, payment may be immediately stopped and 
duplicates secured. Collectors are authorized to incur 
any necessary expenses from the appropriation for 
• 'ollecting the Revenue from Customs, for postage and 
registration charges. When transmitting the checks 
to the Federal Reserve Bank, the collector should re¬ 
quest the Federal Reserve Bank to issue a certificate 
of deposit on Form 1% (National Banks) in Ips name, 
and to make disposition of the certificates in t}ie set in 
accordance with the instructions which appear on the 
certificate. 

I 

For Special Attention of Postmaster^. 

15. Deposit of checks with Federal Reserve Banks 
and branches .—All checks received by State; deposi¬ 
tory postmasters representing surplus postal funds, 
surplus money-order funds, and receipts from sales 
of War-Savings securities (except to the extent that 
surplus postal funds and surplus money-ordejr funds 
may be required for use by the depository postmaster 
for authorized postal expenditures, or the redemption 
of War-Savings Certificates), whether or not such 
checks are drawn on banks and trust companies located 
in the same city with the postmaster, shall jbe for¬ 
warded for deposit each day, unless otherwise; specifi¬ 
cally instructed, to the Federal Reserve Bankj of the 
district in which the post office is located (or, in case 
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the post office is located in the same city with a branch 
Federal Reserve Bank, to such branch Federal Re¬ 
serve Bank). Specific instructions may be given by 
the Secretary of the Treasury in certain instances for 
the deposit of checks with Federal Reserve Banks of 
other districts, and branches thereof. The postmaster 
at Washington, D. C., shall make deposits hereunder 
with the Treasurer of the United States direct. Checks 
forwarded to the Federal Reserve Bank in accordance 
herewith must be accompanied by a letter of transmit¬ 
tal or a draft certificate of deposit (to consist of a full 
set, in proper form, to be signed, dated, and completed 
by the Federal Reserve Bank), and such letter of 
transmittal or draft certificate of deposit must, in all 
cases, make such specification as shall be required of 
postmasters by the Postmaster General, and by the in¬ 
structions appearing on the certificate. The deposi¬ 
tory postmaster should stamp on the face of each check 
deposited the words, “This check in is payment of an 
obligation to the United States and must be paid at 
par. No protest,” with his name and title. The Fed¬ 
eral Reserve Bank will make an effort to collect everv 
check on these terms. If the bank on which a check is 
drawn refuses to pay it at par, it will be returned to 
the postmaster in the same manner as a bad check. 
All checks forwarded by postmasters to the Federal 
Reserve Bank should be indorsed: 

Pay to the order of the Federal Reserve Bank of 


(Insert name of city in which Federal Reserve Bank, not branch, is located.) 

with appropriate statement showing whether the de¬ 
posit is made on account of surplus postal funds, sur¬ 
plus money-order funds, or receipts from sales of War- 
Savings securities. The checks must, in all cases, be 
forwarded by official registered mail. Inasmuch as the 
indorsement is specific, it is not necessary that the 
checks be insured. Postmasters must, however, retain 
a record of the checks forwarded so that if any checks 
are lost, payment may be immediately stopped and 
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duplicates secured. When transmitting the checks to 
the Federal Reserve Bank, the postmaster should re¬ 
quest the Federal Reserve Bank to issue a certificate 
of deposit on the appropriate form in his nape, and 
to make disposition of the certificates in the sp in ac¬ 
cordance with the instructions which appear| on the 
certificate. j 

l 

For Special Attention of Other Depositors of 

Public Moneys. i 

i 

16. Deposit of checks with Federal Reserve Banks 
and branches .—All checks received by other depositors 
of public moneys, whether or not drawn on banks and 
trust companies in the same city with the depositor, 
including checks for deposit to the official credit of the 
depositor with the Treasurer of the United States 
(other than checks drawn on the Treasurer | of the 
United States for deposit to the official credit! of the 
depositor, which shall be deposited direct with the 
Treasurer), shall be forwarded for deposit each day, 
unless otherwise specifically instructed by the! Secre¬ 
tary of the Treasury, to the Federal Reserve Bank of 
the district in which the depositor’s head office is lo¬ 
cated (or, in case the head office is located in the same 
city with a branch Federal Reserve Bank, to such 
branch Federal Reserve Bank): Provided, however, 
That depositors located in the District of Columbia 
shall make deposits hereunder direct with the Treas¬ 
urer of the United States: And provided furthef, That 
other depositors may in special cases make deposits 
hereunder with the Treasurer of the United States 
direct. Specific instructions may be given by the Sec¬ 
retary of the Treasury in certain instances for the 
deposit of checks with Federal Reserve Banks or other 
districts, and branches thereof. Checks forwarded to 
the Federal Reserve Bank in accordance herewith 
must be accompanied by a letter of transmittal or a 
draft certificate of deposit (to consist of a full set, in 
proper form, to be signed, dated, and completed by 


the Federal Reserve Bank), and such letter of trans¬ 
mittal or draft certificate of deposit must in all cases 
make such specification of the deposit as shall be re¬ 
quired of the officer making the deposit. The depos¬ 
itor should stamp on the face of each check deposited 
the words, ‘ 4 This cheek is in payment of an obligation 
to the United States and must be paid at par. No pro- 
lost/’ with his name and title. The Federal Reserve 

Bank will make an effort to collect everv check on these 

•/ 

terms. If the bank on which a check is drawn refuses 
to pay it at par, it will be returned to the depositor in 
the same manner as a bad check. All checks forwarded 
by the depositor to the Federal Reserve Bank should 
be indorsed: 

Pay to the order of the Federal Reserve Bank of 


(Insert name of city in which Federal Reserve Bank, not branch, is located.) 

with appropriate statement showing the specific ac¬ 
count for which the deposit is made. The checks must, 
in all cases, be forwarded by registered mail. Inas¬ 
much as the indorsement is specific, it is not necessary 
that the checks be insured. Depositors must, however, 
retain a record of the checks forwarded, so that if any 
checks are lost payment may be immediately stopped 
and duplicates secured. Necessary expenses for post¬ 
age and registration charges should be borne by such 
appropriation as may be available, and should not in 
any event be deducted from the amount of the deposit. 
If the depositor has no appropriation available to pay 
such charges, he should make prompt report of the 
facts to the Secretary of the Treasury, Division of 
Public Moneys, and request instructions. When trans¬ 
mitting the checks to the Federal Reserve Bank, the 
depositor should request the Federal Reserve Bank to 
issue a certificate of deposit on the appropriate form 
in his name, the certificates in the set to be disposed 
of in accordance with the instructions which appear on 
the certificate. 
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17. For special attention of officers of United States 
courts and United States attorneys. —United States at¬ 
torneys, marshals, and clerks of United States courts, 
who receive public moneys accruing to thej United 
States from fines, penalties, and forfeitures, fees, 
costs, forfeitures of recognizances, moneys! arising 
from unclaimed wages and effects of seamen that have 
remained in the registry of the courts for more than 
six years, unclaimed moneys remaining in court regis¬ 
try five years or longer, debts due the United States, 
interest on such debts, sales of public property, or 
from any other sources, except as stated below, will 
deposit the same in accordance with the foregoing 
paragraphs. Moneys collected in cases for Violation 
of customs, navigation, equipment of motor boats, 
steamboat-inspection, immigration and Chinesp exclu¬ 
sion laws should be paid to the collector of customs in 
the district or port in which the case arose. Fines for 
importation of opium or having opium in possession 
under act of February 9, 1909, amended January 17, 
1914, should also be paid to the collector of customs. 
Moneys collected in criminal cases under the internal 
revenue laws, including fines for making smoking 
opium under law of January 17, 1914, or under the 
anti-narcotic act of December 17, 1914, should be paid 
to the collector of internal revenue in the district in 
which the case arose. But fines arising from violation 
of section 240, Criminal Code, should be deposited by 
the clerk of court collecting same to the credit of the 
Treasurer of the United States. Moneys collected as 
damages on account of trespass on the national forests 
should be paid to the fiscal agent of the forest Iservice 
district in which the case arose. Fines and costs! should 
be deposited to the credit of the Treasurer | of the 
United States. Fines collected under sections !52 and 
53, Criminal Code (setting fire to timber on public 
lands or failing to extinguish same), should be paid to 
the proper county officer for the public school fund of 
the county where the land is situated. Costs should be 
deposited to the credit of the Treasurer of the United 


I 
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States. Moneys collected in Indian suits involving 
rentals, leasing, damages, etc., of Indian property or 
allotments for use of the particular Indian owners, 
should be paid to the disbursing officer for the agency 
having jurisdiction over them. Costs should be de¬ 
posited to the credit of the Treasurer of the United 
States. Moneys (including costs) collected in civil or 
criminal post-office cases should be transmitted to the 
Solicitor of the Treasury, by draft or check, made pay¬ 
able to the order of the Treasurer of the United States. 

For Special Attention of Federal Reserve Banks. 

18. General Provisions .—Federal Reserve Banks 
and branches will be expected to remain open during 
usual banking hours for the purpose of receiving de¬ 
posits hereunder. Unless and until otherwise in¬ 
structed by the Secretary of the Treasury, Federal Re¬ 
serve Banks and branches will not receive deposits by 
postmasters or other Government officers for credit in 
their official disbursing accounts maintained elsewhere 
than with the Treasurer of the United States, nor de¬ 
posits made by United States courts and their officers, 
unless for the depositor’s credit through the account 
of the Treasurer of the United States with the Federal 
Reserve Bank or branch. 

19. Internal revenue checks .—Federal Reserve 
Banks are requested, where possible, to give immedi¬ 
ate credit in the Treasurer’s general account and issue 
certificate of deposit for the full amount of all checks 
received from collectors of internal revenue pursuant 
to this circular. In the event that anv checks for which 
a certificate of deposit has been given are returned to 
the Federal Reserve Bank as unpaid for any reason, 
the collector should be promptly notified and the check 
or checks should be held in suspense for a few days 
while the collector makes an effort to collect the 
amount. If he fails to make collection within thirty 
days, the check or checks should be returned to the 
collector and his receipt taken therefor, on the reverse 
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of Form N, copy attached. This receipt must show the 
date, number, and amount of each certificate of [deposit 
in which the amount of the unpaid check (or checks) 
was included, and the class of the deposit, as Income 
and Profits Taxes, or Miscellaneous Internal Revenue. 
The Federal Reserve Bank, upon obtaining such re¬ 
ceipt from the collector, will immediately charge the 
amount, with appropriate description, in its current 
transcript of the Treasurer’s account on Form 17, and 
forward therewith in support of the entry the [receipt 
given by the collector with a debit voucher, both on 
Form N, copy attached, a supply of which will be for¬ 
warded by the Treasury Department to each federal 
Reserve Bank for this purpose. In the event that any 
checks for which a certificate of deposit has beep given 
are lost after deposit, the collector should be promptly 
notified and the items held in suspense for not exceed¬ 
ing thirty days while the collector endeavors to have 
payment on the lost check stopped and to secure an¬ 
other check or cash in lieu of the original check. If the 
taxpayer refuses or neglects to make prompt payment, 
the collector will proceed as in the case of a delinquent 
taxpayer. If at the expiration of thirty days tlie mat¬ 
ter has not been satisfactorily adjusted, the Federal 
Reserve Bank should make full report to the Secretary 
of the Treasury, Division of Public Moneys, and re¬ 
quest specific instructions before making any charges 
for the lost item in the Treasurer’s account. (Checks 
received from collectors of internal revenue for which 
the Federal Reserve Bank is not willing to giVe im¬ 
mediate credit should be credited by the Federal Re¬ 
serve Bank in a special collection account, for a period 
not in excess of five days, and when collection has been 
made or the five-day period has elapsed, the collection 
account should be charged and the Treasurer’s account 
credited, and a certificate of deposit should be issued 
in the usual manner, unless the check has been re¬ 
turned unpaid. If a check deposited in the collection 
account should be returned unpaid, and no certificate 
of deposit has been issued therefor, it should be re- 
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turned to the depositor and the amount charged to the 
collection account. Federal Reserve Banks are re¬ 
quested to use great care in observing the collector’s 
classification of deposits of internal revenue collections, 
and in specifying upon the face of certificates of deposit 
on Form 15 (National Banks) deposits of “Income and 
Profits Taxes” separate and distinct in each case from 
deposits of Miscellaneous Internal Revenue Collec¬ 
tions (formerly called “Ordinary”). In this connec¬ 
tion Federal Reserve Banks will observe that checks 
forwarded in the separate package marked “Internal 
Revenue Collections” may contain items in payment 
of income and profits taxes as well as miscellaneous in¬ 
ternal revenue collections. 

20. Customs checks .—Federal Reserve Banks are 
requested where possible, to give immediate credit in 
the Treasurer’s general account and issue certificate of 
deposit for the full amount of all checks re- 
cived from collectors of customers pursuant to this 
circular. In the event that any checks for which a certi¬ 
ficate of deposit has been given are returned to the 
Federal Reserve Bank as unpaid for any reason, the 
collector should be promptly notified and the check or 
checks should be held in suspense for a few days while 
the collector makes an effort to collect the amount. If 
he fails to make collection within a reasonable time, 
the check or checks should be returned to the collector 
and his receipt taken therefor, on the reverse of Form 
N, copy attached. This receipt must show the date, 
number, and amount of each certificate of deposit in 
which the amount of the unpaid check (or checks) was 
included, and the class of the deposit, as Customs, or 
the like. The Federal Reserve Bank, upon obtaining 
such receipt from the collector, will immediately charge 
the amount, with appropriate description, in its cur¬ 
rent transcript of the Treasurer’s account on Form 17, 
and forward therewith in support of the entry the re¬ 
ceipt given by the collector with a debit voucher, both on 
Form N, copy attached, a supply of which will be for¬ 
warded by the Treasury Department to each Federal 
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Reserve Bank for this purpose. In the eventj that any 
checks for which a certificate of deposit has b^en given 
are lost after deposit, the collector should be promptly 
notified and the items held in suspense for not exceed¬ 
ing thirty days while the collector endeavors to have 
payment on the lost check stopped and to secure an¬ 
other check or cash in lieu of the original chebk. If at 
the expiration of thirty days the matter j has not 
been satisfactorily adjusted, the Federal Reserve Bank 
should make full report to the Secretary of the Trea¬ 
sury, Division of Public Moneys, and request specific 
instructions before making any charges for the lost 
item in the Treasurer’s account. Checks received from 
collectors of customs for which the Federal j Reserve 
Bank is not willing to give immediate credit should be 
credited by the Federal Reserve Bank in a special col¬ 
lection account for a period not in excess of f}ve days, 
and when collection has been made, or the five-day 
period has elapsed, a certificate of deposit should be 
issued in the usual manner, unless the check has been 
returned unpaid. Federal Reserve Banks are re¬ 
quested to use great care in observing the collector’s 
classification of deposits of Customs collections, and 
in specifying upon the face of certificates of deposit on 
Form 1 % (National Banks) deposits representing col¬ 
lections for the Treasury Department, Department of 
Commerce, and Department of Labor, separate and 
distinct from each other, and to make such further 
specification within each department as may fce indi¬ 
cated by the collector. 

21. Other checks .—Federal Reserve Banks jare re¬ 
quested, where possible, to give immediate credit in 
the Treasurer’s general account and issue certificate 
of deposit for the full amount of all other checks re¬ 
ceived from depositors of public moneys pursuant to 
this circular. In the event that any checks for which 
a certificate of deposit has been given are returned to 
the Federal Reserve Bank as unpaid for any reason, 
or are lost after deposit, the depositor slibuld be 
promptly notified and the item or items should be held 
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in suspense for not exceeding thirty days while the de¬ 
positor makes an effort to collect the amount. If he fails 
to make collection within this time, the Federal Re¬ 
serve Bank should make full report to the Secretary of 
the Treasury, Division of Public Moneys, and request 
specific instructions. The Federal Reserve Bank will 
not, without further authority therefor, charge the 
Treasurer’s account with the amount of such checks. 
Checks received from such depositors for which the 
Federal Reserve Bank is not willing to give immediate 
cerdit should be credited by the Federal Reserve Bank 
in a special collection account, for a period not in ex¬ 
cess of five davs, and when collection has been made 
or the five-day period has elapsed, a certificate of de¬ 
posit should be issued in the usual manner, unless the 
check has been returned unpaid. Federal Reserve 
Banks are requested to use great care in observing the 
depositor’s classification of deposits, and in specifying 
the classes of deposits upon the face of certificates of 
deposit on the appropriate form. 

22. Checks drawn on banks outside district .—Checks 
received bv Federal Reserve Banks in accordance with 
this circular which are drawn on banks in other Fed¬ 
eral Reserve districts should be collected in the usual 
manner and should not be charged in the Treasurer’s 
general account as transfers of funds to other Federal 
Reserve Banks. 

For Special Attention of Assistant Treasurers of 

the United States. 

1 23. Collectors of internal revenue, collectors of cus¬ 
toms, and depository postmasters are not authorized 
to make deposits hereunder with Assistant Treasurers 
of the United States. Inasmuch as there is a Federal 
Reserve Bank or branch located in every city except 
Washington in which an Assistant Treasurer is lo¬ 
cated, it is expected that so far as possible all deposits 
of public moneys will be made with the Federal Re¬ 
serve Banks or branches rather than with Assistant 
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Treasurers. Deposits on account of the fivej per cent 
redemption funds shall be made until further notice, 
with the Treasurer or an Assistant Treasurer of the 
United States. 

For Special Attention of National Bank 

Depositaries. 

24. General provisions. —National bank depositaries 
are not authorized to maintain any collection account 
for deposits of public moneys, but are required to give 
immediate credit in the Treasurer’s account and to 
issue certificate of deposit for the full amoiint of all 
public moneys deposited with them for credit in the 
Treasurer’s account in accordance with this circular. 
Except pursuant to specific instructions to that effect 
from the Secretary of the Treasury, no deposits of 
checks will be made hereunder with National bank de¬ 
positaries for credit to the account of the Treasurer of 
the United States. 

25. Excess balances. —National bank depositaries, 
whenever they hold funds to the credit of the Trea¬ 
surer of the United States in excess of the authorized 
balance, shall make immediate transfer of suejh excess 
funds to the Treasurer or an Assistant Treasurer of 
the United States, or to the Federal Reserve Bank of 
the district, or, in special cases, to branches j of Fed¬ 
eral Reserve Banks. National bank depositaries, when¬ 
ever they hold funds to the credit of other Government 
officers, pursuant to paragraph 27 hereof, in excess of 
the collateral value of the security deposited therefor, 
shall promptly report the facts to the Secretary of the 
Treasury, Division of Public Moneys, and deposit addi¬ 
tional security to cover such deposits. 

I 

26. Collateral security for deposits with regular Na¬ 
tional bank depositaries. —From the date of this cir¬ 
cular, and until further notice, securities of the follow¬ 
ing classes, and no others, will be accepted as jsecurity 
for deposits of public moneys with regular Rational 
bank depositaries, and at the rates below provided: 
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(a) Bonds, notes, and Treasury certificates of in¬ 
debtedness of the United States, of any issue, includ¬ 
ing outstanding interim certificates or receipts for pay¬ 
ments therefor; all at par. 

(b) Bonds of the Federal Land Banks, bonds of the 
War Finance Corporation, bonds of Porto Rico and 
the District of Columbia, and bonds and certificates of 
indebtedness of the Philippine Islands; all at par. 

(c) The 3% per cent bonds of the Territory of 
Hawaii at 90 per cent of market value; and other 
bonds of said Territory at market value, not to ex¬ 
ceed par. 

All securities to be deposited as collateral security 
for such deposits must be deposited with the Treasurer 
of the LTnited States. On or before June 30, 1920, Na¬ 
tional bank depositaries will be required to sustitute 
securities of the classes above described for all securi¬ 
ties not falling within said classes deposited with the 
Treasurer of the United States as security for such de¬ 
posits. 

27. Court and post-office funds, etc .—National bank 
depositaries designated with a maximum qualification 
for the sole purpose of receiving deposits made by 
United States courts and their officers, by postmasters 
for credit to their official disbursing accounts and by 
other Government officers authorized to maintain dis¬ 
bursing accounts elsewhere than with the Treasurer 
of the United States are not authorized to receive de¬ 
posits for credit to the account of the Treasurer of the 
United States. Such depositaries are required to for¬ 
ward to the Treasurer of the United States at the end 
of each week, and at the end of each month, a report 
on Form 17 (National Banks), showing the aggregate 
amounts of such deposits, and to the Secretary of the 
Treasurv, Division of Public Monevs, at the end of 
each week, and at the end of each month, a report on 
Form 7 (National Banks), showing in detail the de¬ 
posits to the credit of the local postmaster, the United 
States court or its officers, and other authorized special 
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accounts. Bankruptcy funds and postal sayings de¬ 
posits should not be included in these reportsl 

28. Interest on deposits. —Each National bank de¬ 
positary will be required to pay interest at the rate of 
2 per cent per annum on daily balances, including de¬ 
posits received pursuant to paragraph 27 hereof. In¬ 
terest will be calculated on an actual day’s basis, and 
shall be paid semiannually on January 1 and July 1 in 
each year, 1 per cent for each six-months’ period. 

PAYMENT OF GOVERNMENT WARRANTS AND 

CHECKS. | 

29. Federal Reserve Banks and branches.-+Federa\ 
Reserve Banks and branches shall make arrangements 
to cash Government warrants and checks drawn on the 
Treasurer of the United States for disbursing officers 
of the War Department and Navy Department, and 
other Government officers, provided that satisfactory 
identification of the officer shall be furnished. The 
Treasurer will upon special request advise Federal Re¬ 
serve Banks and branches as to the balances to the 
credit of such officers. Each Federal Reserve Bank 
and branch will cash Government warrants and checks 
drawn on the Treasurer of the United States when 
they are presented and properly indorsed byjrespon- 
sible incorporated banks and trust companies who 
guarantee all prior indorsements thereon, including 
the indorsement of the drawer when the check is 
drawn in his favor. Warrants and checks caihed by 
Federal Reserve Banks and branches shall be charged 
to the account of the Treasurer of the United States, 
subject to examination and payment by the Treasurer. 
Federal Reserve Banks and branches will not be ex¬ 
pected to cash Government warrants and checks pre¬ 
sented direct to the bank by the general public. 

30. National bank depositaries and Assistant Trea¬ 
surers. —Each regular National bank depositary with 
an authorized balance to the credit of the Treasurer of 


j 
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the United States, and each Assistant Treasurer of the 
United States will cash Government warrants and 
checks drawn on the Treasurer of the United States 
when they are presented and properly indorsed by re¬ 
sponsible holders who guarantee all prior indorsements 
thereon, including* the indorsement of the drawer when 
the check is drawn in his favor. Warrants and checks 
so cashed by Assistant Treasurers shall be charged to 
the account of the Treasurer of the United States, sub¬ 
ject to examination and payment thereof by the Trea¬ 
surer. Regular National bank depositaries are not re¬ 
quired to charge Government warrants and checks 
cashed by them in the account of the Treasurer of the 
United States, except in cases where checks drawn on 
the Treasurer of the United States are deposited for 
the official credit of the drawer or the credit of other 
Government officers in the account of the Treasurer of 
the United States and in cases where cash is furnished 
to a Government officer upon the warrant or check for 
pay-roll or other expenditures. 


31. Payment by Treasurer .—The Treasurer of the 
United States reserves the usual right of the drawee 
to examine, when received, all Government warrants 
and checks cashed by Assistant Treasurers, Federal 
Reserve Banks and branches, and National bank de¬ 
positaries, and to refuse payment thereon. Three years 
after the close of the fiscal year (June 30) in which 
they are drawn, warrants and disbursing officer’s 
checks are not payable by the Treasurer of the United 
States, but should be scent to the Secretary of the 
Treasury, Division of Public Moneys, for payment 
from the ‘ 4 Outstanding liabilities” appropriation. 


OTHER PROVISIONS. 

32. All previous regulations and instructions incon¬ 
sistent herewith are hereby superseded, including, so 
far as inconsistent herewith, the provisions of Treasury 
Department Circulars No. 5, dated April 6, 1916, No. 
105, dated December 27, 1917, and No. 144, dated May 
20, 1919. 
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33. Except as herein otherwise specifically! provided, 
nothing contained in this circular shall be deemed to 
affect deposits by postmasters to the credit of their 
official disbursing accounts, the deposit of court funds 
by United States courts and their officers, q>r the de¬ 
posit of Postal Savings funds, in cases where such de¬ 
posits are not for credit by the depositary in the ac¬ 
count of the Treasurer of the United States. Unless 
specifically extended thereto by the Secretary of the 
Treasury, nothing contained in this circular shall be 
deemed to apply to or govern the deposit of public 
moneys in Federal land banks or joint stock land banks 
under the act approved July 17, 1916, as amended. 

34. The provisions of this circular do not apply to 
or govern the deposit of public moneys or the!payment 
of Government warrants and checks outside of the con¬ 
tinental United States, except to the extent specifically 
extended by the Secretary of the Treasurer from time 
to time. 

35. The Secretary of the Treasury may withdraw or 
amend at any time or from time to time any or all of 
the provisions of this circular. 

Carter Gla$s, 
Secretary of the Treasury. 

Form N. ' 

[Obverse.] 

I 

Group as First sort. Second sort, 

paid checks. General ledger section. Symbol .... 

Treasurer’s office DEBIT VOUCHER Form N. 


i 192.. 


(Name of Federal Reserve Bank or branch.) 


Debit has been made this day in transcript of Trea¬ 
surer’s general account for uncollectible checks de- 
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posited by.in payment of.and re¬ 

turned to the depositor as unpaid, as per receipt on 
reverse hereof, in the amount of $. 


Cashier . 

Note.— Forward with transcript in support of entry 

l Reverse.] 

Received.. 192...., from 

.of., 

(Name of Federal Reserve Bank or branch.) 

uncollectible checks amounting to $., 

which amount was included in certificates of deposit 
issued bv said bank as follows: 

Certificate No. Date of certificate. Total amount of 

certificate. 


Classification of deposit (as in¬ 
come and profits taxes, miscel¬ 
laneous internal revenue, cus¬ 
toms, miscellaneous receipts, Amount of uncollectible checks in¬ 
official checking account, surplus eluded in each certificate, 
postal funds, surplus money-or¬ 
der funds, War-Savings securi¬ 
ties, etc.). 

Total, $. 


(Name and title of depositor.) 


District of 
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Establishing the Postal Savings System in the 

Canal Zone. : 

By virtue of the authority vested in me, I hereby es¬ 
tablish the following Order for the Canal Zone: 

Section 1. There is hereby established in the post- 
offices" 00 of the Canal Zone a postal savings system, 201 
to be operated without the payment of interest on the 
deposits under such rules and regulations as may be 
now or hereafter adopted. 

Section 2. There is hereby created a Board of Trus¬ 
tees for the control, supervision, and administration of 
the postal savings depository offices designated and 
established under the provisions of this Order, and of 
the funds received as deposits at such postal savings 
depository offices by virtue thereof. Said board shall 
consist of the Collector of Revenues of the Cajnal Zone, 
the Auditor of the Canal Zone Government^ and the 
Treasurer of the Canal Zone, severally, actipg ex of¬ 
ficio, and shall have power to make all necessary and 
proper regulations for the receipt, transmittal; custody, 
deposit, investment, and repayment of the funds de¬ 
posited at postal savings depository offices; the regu¬ 
lations above mentioned to be subject to the approval 
of the Chairman of the Isthmian Canal Commission. 

Section 3. Said Board of Trustees is he|reby au¬ 
thorized and empowered to designate such pqst-offices 
as it may select to be postal savings depository offices, 
and each and every post-office so designated fry order 
of said Board is hereby declared to be a postal savings 
depository office within the meaning of this Order and 
to be authorized and required to receive deposits of 
funds from the public and to account for and dispose 
of the same, according to the provisions of this Order 
and the regulations made in pursuance thereof. Each 
postal savings depository office shall be kept bpen for 

- i 

200 Temporary postal service established in Canal Zone by Executive 
Order of June 24, 1904, p. 27. Permanent postal service created by act 
No. 8 of Commission (L. C. Z. 61). 

291 This order repealed by Executive Order of Sept. 5, 1914, p. 199, 
which, however, provided for a money-order savings deposit without fee. 
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the transaction of business during such hours as the 
Collector of Revenues shall direct. 

Section 4. That accounts may be opened and de¬ 
posits made in any postal savings depository estab¬ 
lished under this Order by any person of the age of 
ten years or over, in his or her own name, and by a 
married woman in her own name and free from any 
control or interference by her husband; but no person 
shall at the same time have more than one postal sav¬ 
ings account in his or her own right. 

Section 5. At least one dollar, or a larger amount in 
multiples thereof, must be deposited before an account 
is opened with a person depositing the same; and one 
dollar, or multiples thereof, may be deposited after 
such account has been opened. Postal savings de¬ 
posits will be evidenced by postal savings certificates 
issued in fixed denominations of $1, $2, $5, $10, $20, 
$50, $100, each bearing the name of the depositor, the 
number of his account, the date of issue, and the name 
of the depository office. 

Section 6. Any depositor may withdraw the whole 
or any part of the funds deposited to his or her credit 
upon demand, and under such regulations as the Board 
of Trustees may prescribe. 

Section 7. Postal savings funds received under the 
provisions of this Order shall be deposited with the 
Treasurer of the Canal Zone under such regulations 
as the Board of Trustees may prescribe. 

Section 8. Postal savings depository funds shall be 

kept separate from other funds by postmasters and 

other officers and employees of the postal service, who 

shall be held to the same accountabilitv under their 

* 

bonds for such funds as for public moneys; and no 
person connected with the Post-Office Department shall 
disclose to any person other than the depositor the 
amount of any deposits, unless directed so to do by 
the Collector of Revenues. 

Section 9. That the final judgment, order, or decree 
of any court of competent jurisdiction adjudicating 
any right or interest in the credit of any sum deposited 
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by any person with the postal savings depository, if 
the same shall not have been appealed from, and the 
time for appeal have expired, upon submission to the 
Collector of Revenues of a copy of the same, duly au¬ 
thenticated in the manner provided by the laws of the 
United States for the authentication of the records and 
judicial proceedings of the courts of any state or ter¬ 
ritory, or of any possession subject to the jurisdiction 
of the United States, when the same are proved or ad¬ 
mitted within any other court within the United States, 
shall be accepted by the Board of Trustees aC conclu¬ 
sive of the title, right, interest, or possession so ad¬ 
judicated ; and any payment of said sum in accordance 
with such order, judgment, or decree shall operate as 
a full and complete discharge of the United States and 
the Canal Zone Government from the claim! or de¬ 
mand of any person or persons to the same. 

Section 10. This Order shall take effect and be in 
force sixty days from and after this date. 

Wm. H. Taft. 

The White House, 

September 8 , 1911. 

[No. 1409] 


To Repeal the Executive Order of Sept. 8, 1911, Estab¬ 
lishing the Postal Savings System in the Canal 
Zone. 

By virtue of the authority vested in me, I [hereby 
establish the following order for the Canal Zone : 

Section 1. The Executive Order of September 8, 
1911 , establishing the Postal Savings System in the 
Canal Zone, 481 is hereby repealed: Provided,\ That 
accounts opened in accordance with that order, and the 
regulations established thereunder, shall continue as 
prescribed in said order and regulations until they are 
finally closed by the withdrawal of the deposits.. 


j 

i 


4S1 p. 117. 



96 


Section 2. For the accommodation of persons de¬ 
siring to deposit their savings in the post offices of the 
Canal Zone, money orders may be issued in the Canal 
Zone payable to the purchaser at the office of issue, for 
which no fee shall be charged.** 2 
Section 3. This order shall take effect from and 
after October 1, 1914. 

Woodrow Wilson. 

The White House, 5 September, 1914. 

[No. 2040.] 


Providing for the payment of interest on Deposit 
Money Orders issued in the Canal Zone. 

By virtue of the authority vested in me by law, it is 
hereby ordered: 

1. That deposit money orders issued by the Canal 
Zone Postal Service' 31 shall bear interest at the rate 
of one-half of one percentum for each period of three 
full calendar months, from August 21, 1916, or subse¬ 
quent date of issue. Interest shall be payable when 
the order is paid but shall not accrue on any order for 
more than three vears. 

2. The Governor of The Panama Canal is authorized 
to prescribe such detailed rules and regulations as 
mav be necessarv to carrv out this order. 

* V V 

Woodrow Wilson. 
The White House, 22 October, 1916. 

[No. 2479.] 


4.S2 By Executive Order of Oct. 22, 1916, p. 218, one-half of 1 per cent 
interest for each period of 3 full calendar months allowed on savings de¬ 
posits. 

sat Provided by Executive Order of Sept. 5, 1914, p. 109, which order 
also repealed the existing Postal Savings System. 














